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Abstract

Since the enactment of the Human Rights Act 1998, discussions have developed concerning a
judicial 6édialogued taking place between the
(ECtHR) over the interpretation of the European Convention on Human Rights (ECHR) and its
application to UK law. This thesis contributes to these debates by offering a juditiatiped

account of the dialogue between these courts baseddapth inteviews conducted with eight

Justices of the UK Supreme Court and four judges of the European Court of HumanlIRights.
combines these insights wiimalysis otase lawextrajudicial commentary and contributions

from political and legal theory to explore thele of judicial dialogue in legitimising the
judgmentsf these courts. In this wathe thesisoffers a unique methodological approach to a

highly topical area of constitutional discourse in the UK.

The thesis argues that dialogue has arisen in responsdtimdey challenges facing these
courts based on concerns over the extent of
judgments and through informal meetings, dialogue responds to these challenges through the
participation of the national cosrin the jurisprudential development of ECHR rights, the
accountability of the ECtHR to domestic judicial concerns, and the ongoing revision and
refinement of the Convention rights at the supranational level to accommodate for legal and
constitutional divesity. To this extent, dialogue is part of a wider effort to legitimise the
Convention system and the courts charged with upholding it by strengthening the role and
identity of the domestic courts in human rights adjudication, as reflected in the reesmgrhasi

subsidiarity and the common | aw Oresurgencedod

However, the thesis also observes that a significahbpére dialogue resides anincreased
willingnessbythe UK courts to refuse to apply pasfshe ECt HR6 s ¢ aadeedercyayw, and
the ECtHR to accommodate that refusal. On this basis, it argues that the process also carries the
risk of delegitimising the ECHR system by promoting a disposition to disobey on the part of

national authorities across the Council of Europe.
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Chapter 1
Introduction

What is the role of | uditeeKirgdomcdodriisantithegy ue & be't
European Court of Human Rightsin legitimising their respective judgment®

The European Court of Human Rigtages part in the trarjadicial dialogue by

providing inspiration for national courts and in turn being inspired by thém

longerterm vision must secure the viabiltybfh e Eur opean Courtos r
system for protecting and promoting human rights across Etirope

- Andras SajdJudge of the European Court of Human Rights
1. Overview

Following the enactment of the Human Rights Act (HRA) 1998, the UK courts aBdriigean

Court of Human Rights (ECtHR) *amdedésomnghtud
di al %hgexolmahging views through their judgments and through informal meetings between
their senior |ju‘aqas .6 Bheshstionth@w bderudeseribed by the
formerPresident of the ECtHR, Dean Spielmaas) a | ur i sprudent i al di al
stard a r° daAd, have been welcomed by UK and ECtHR judges of past and pragest.

'!Andr §s SaHuropean@aweraatlilon: Promoting a Common Understand
Spyridon Flogaitis, Tom Zwart and Julie Fraser (etlsg European Court of Human Rights and its Discontents:

Turning Criticism into StrengttEdward Elgar 2013) 183, 191

2Lord 008920056 Laying the Foundations of Human Rights
349, 361

3 pPinnock v Manchester City Counf2011] 2 AC 104, [48] (Lord Neuberger)

*R v Horncastle and othef2010] 2 AC 373 (SC) [11] (Lord Phillips)

*Dean Spielmann, OWhither Judici al Di alogue?6 (Sir
<http://www.echr.coe.int/Documents/Speech_20151012_Spielmann_Sir_Thomas_More_Lecture.pdf.> accessed 17
March 2016

® Dean Spi el mann, 6Speemanndy (ULdgeGrDaamt iSpmelCer e mon
<https://www.laws.ucl.ac.uk/wpontent/uploads/2016/07/spielmann_dean_graduationceremony_speech_2016.pdf.>
accessed 29 November 2016

'Sir Stephen Sedley, 6Personal RfeftletCauasodsi nCdERe RPee
Court of Human Rightfialogue betweenJudgésCounci | of Europe 2006); Lord Kel
National Courts and Strasbourdpi al ogue or Dictation?6 (2009) 44 1J 1,
Act 8 (2010) 6 EHMPARI5S5&H,st@h74;60hedrmhe Legitimacy of the
Judgmentsdéd (2011) 7(2) EuConst 173; Sir Nicolas Bratz
(2011) 5 EHRLR 505ndebberteWAlrkiecl eé68b8e(Thomas More L
2011) <https://www.supremecourt.uk/docs/speech_111109.pdf> accessed 10 December 2016; Lady Hale,
6Argentoratum Locut um: Il s Strasbourg or t #Belorupr e me
Carnwath, O6UK Courts and Strasbourgd (Rome, 20 Septen
130920. pdf> accessed 10 December 2016; Lord Justice L
27 November 2013), 12 <https://www.jediry.gov.uk/wpcontent/.../lawdj-speeckhamlynlecture2013.pdf>
accessed 10 December 2016; Lord Mance, 6Destruction
Conference, 14 December 2013) <https://www.supremecourt.uk/docs/si&E2tv.pdf> acessed 10 December

2016; Paul Mahoney, O0The Relationship between the Str
568; Lord Neuberger, 6The Role of Judges in Human Rig
Ex per i en ceedurt 6f Bictqria Gomference, 8 August 2014) <https://www.supremecourt.uk/docsfspeech

1



Brighton and Brussels Declarations of 2012 @0d5 on the future of the Strasbodrgsed

system responsible for the European Convention on Human Rights (ECHR) signalled explicitly

the view of the fortyseven member states of the Council of Europe that dialogue between the

ECtHR and the national couitss t o be o6wel ¢ omééndgalledupahthé e nc o u

Strasbourg Court to ddeepen this dialogue fu
The concept of &édi al o cqeaeehic disaussimstatooslfarct ed c

describing, explaining and justifying different forofsnteraction between site§governancé®

Since the enactment of the HRA, this has been particularly true in the UK in relation to the

6 d i at roaglel af jadicial review thought to have been putin place by that legistafitrere

has also been muahscussion of the dialogue between the UK courts and the ECtHR. With

some notable exceptiohdhowever, these debates have centred on normative arguments as to

the correct interpretation of the duty of U

judgments of the Strasbourg Court when interpreting the rights contained under tHfat Act.

140808.pdf> accessed 10 December 2016; Mary Adfdaman Rights and European Law: Building New Legal
Orders(OUP 2015)

8 Brighton Declaration, High Level Conferencetbr Future of the European Court of Human Rights (Brighten 19
20 April 2012) B[12](c)

® Brussels Declaration, High e v e | Conference on the Al mpl ementation
Rights, Our Shared Responsif)litydo (Brussels 27 March
YBarry Friedman, ¢éDialogue and Judicial Reviewd (199
Bushell 6The Charter Dialogue Between Courts and Leg
Bad Thi

ng Aft er éoddHaloLd {51 acT embladl Be(Ldgitima®ysofJudicial Review: The

Limits of Dialogue between Courts and Legislatureso
Thornton and Wade K. Wright, 6Char tMert aPihalred we (ROWI7Y
OsgoodeHallLJ1;Mingung Kuo, 6l n the Shadow of Judicial Supren
its Place6 (2016) 29(1) Ratio Juris 83

“"polJen Yap, 6Defendi ®2 Dialoguedé [2012] PL

2Ri chard Cl ayetfoerr,e nécleu daincdi adlDenocr ati ¢ Dialogued: the L
under the Human Rights Act 19986 [2004] PL 33; Tom Hi
and the Human Rights Act 199 8terprét@idng Bbdclar&titns &0 BigloguR.o ger N
Rights Protection under the Human Rights Act and Vict
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This thesis has a different focuseamines the role diie judicial dialogudetween the
UK courts and the ECtHR legitimisingtheirrespectivgudgmentsFor tis purpose, it draws
upon original, indepth interviews conducted with eight Justices of the UK Supreme Court and
four judges of the ECtHR to develop an understanding of the nature of this dialogue based on the
insights of those directly involved. Whiléher interviewbased studies conducted with senior
UK judges have covered the subject in pattjs is the first study to have conducted interviews
with these judges exclusively on the subject of the dialogue between their Eautter, the
thesis expdres the understanding of dialogue between these courts developed from the interview
data and other materials using insights from constitutional and political theory in order to
determine how the judges might be using this dialogue to confer legitimalegiojudgments.
In this way, the thesis explores a classic jurisprudential question (what is the source of judicial
legitimacy?) through a social scientific methodology. It thus offers a unique methodological
approach to a highly topical area of constitnél discourse in the UK.

The thesis put forward is that judicial dialogue its various manifestatiofissmbodies
the mutual participation, mutual accountability and the ongoing revision and refinement of
arguments at the domestic and Europeangeealch of which can perform legitimising functions
for both the UK courts and the ECtHR. On this basis, it suggests that the judicial embrace of
6di al ogued was unlikely to have been an act
legitimacy challengefaced by the UK courts and the ECtHR in their decis@king on human
rights. This thesis, howevealpes not engage in debates over the conceptual accuracy of the term
6di al ogued t o descr i becouttdinghe spmittofahadvicd giveniys b et w
t he authors credited with popularising the <c
of the phenomenon, rather thaaking "much ado about metapHbr& Nonetheless, it does not
shy away from normative critique. The closingpter will argue that one manifestation of this
0 di a li opgrudsagreement by the national courts with judgments of the BGibtBntially
contributes to the cultivation ofdasposition to disobegn the part of the various actors subject
to the rulngs of the ECtHR across the Council of Europe, whether judicial or political. It
therefore argues that dialogue between these courts also catelegigimisingpotential.

This introductory chapter has four aims. First, it provides context to thercbdaa

outlining the emergence of dialogue between the UK courts and the ECtHR (Part 2). It offers a

Perspectivef OUP 2013) 111; Car men Draghici, 6The Human Ri
Convention: are CopyistsEror Al | owed?6é (2014) 2 EHRLR 154

15 patersonFinal Judgmentn 13) 222233; Elaine Mak,Judicial DecisiorRMaking in a Globalised Worl¢Hart

2013); Héléene TyrrellUK Human Rights Law and the Influence of Foreign Jurisprudeftat 2017)

(forthcoming)

¥ Hogg, Thornton and Wright (n 10) 54



summary of their relationship prior to the HRA, the transformation of that relationship following
the enactment of that legislation, and traces the subsedavelopment by the UK courts from
what was generally regarded as a deferential approach towards the ECtHR to an explicitly
dialogic relationship. Second, the chapter offers a justification for the first three research
guestions addressed by this thesespectively concerning thierm of dialogue through
judgmentsthefunctionsof dialogue through judgmenasid theole of informal dialogudPart

3). Third, the chapter provides a justification for the fourth and central research question on the
legitimisingrole of judicial dialogue. It outlines the concept of legitimacy and explains why the
dialogic turn in the relationship between these particular cpasiss significant questions (Part

4). Finally, the chapter outlines the key arguments of th&gtaad the structure of its content
(Part 5).

2. The Emergence of oODialogued between the U

21PreHRA: a period of o6little or no dial ogl

A 6di also geéd aiscession aetween twd or more people or groups, especially
one directed towards exploration of a particular subject or resolution of a pédbRumgorgue
Larsen explains that it is o6a word with roo
philosophical conversati ofiAdinaltchgeu ema ninte ri so fs a
a sort of collaboration, a way of trying to attain the tddthHowever, it is not always
cooperative: dialogue can 6éprovoke just as m
agreethent 6.

Prior to the enactmentf the HRA, the UK courts and the ECtHR are thought to have
engaged in little dialogue of any kind. While there was much in the way of contradiction between
the respective conclusions of the UK courts and the EGtitRan be said that this consisted of
one 6di ktat ver s u®ort hdec oontpheetri Atgndlittietindbsl weggfuket saét 6
discussion, collaboration or resolution by the judges. Despite the UK having ratified the ECHR

6 d i a | Gxiprd Bidtionary of Englist3 edn, OUP 2010)

Laurence Burgorgue ar sen, OA Eur opean -CGoepersBriee DitksonandGavimDrelwrg ui s B |
(eds) The Judicial House of Lords: 187809 (OUP 2M9) 407 citingDictionairre Historique de la Langue
Francais(Editions Le Robert 2006)

9 Luis Castellvi Laukamp, Publication Review (2011) 22 EJIL 291
2 BurgorguelLarsen (n 18) 408

“Brice Dickson, 6The Record of t
ZMonica Claes and Maartje de&nVDsakoguédrenYBur dpewnr &
(2012) 8(2) Utrecht L Rev 100, 105 citing Bruno De Wi
Europe:the SePer manent Treaty Revision Processo6 i(eus)Paul Be
Convergence & Divergence in European Public L@kwomsbury 2002) 39, 41

% patersonFinal Judgmentn 13) 9

8BELOR 854,836 f Lords i n
<]



in 195F*and accepted the jurisdiction of the ECtRi&nd the mht of individuals from the UK
to petition the Couff (via the former Commissioff)in 19662%it has been observed that during
the decades precedi rognodidiogu&th&weenttte eourss. Dicksen 6 | i t
suggeststhai b ef or e 2 0 €@d§, applying laksanstruttesl on different foundations
from those underlying the Convention, were not speaking the same language as judges in
St r as ¥ imstendy the. relationship was characterised by their strikingly dissonant roles in
protecting rights and a notable lack of engagement by the UK courts with the views of the
ECtHR. Three obstacles in particular appeared to hinder the development offaadoctive
relationship between these courts during this period.

First, there was no document of rights either equivalent or similar to the ECHR within the
UK. Its dualist legal system meant that the ECHR rights could not be enforced by the UK courts.
Under t&polUKDisc a P'Hieberhexplaing thakightower@ thought of as being
protected by Parliament, and notfro@’tAc c or di ngl y, t hey exeenale no't
or independent standards for evaluating legislatiomlependenton judicially-reviewable
restraints on political pow&r> The role of the courts was in protecting the residue of negative
liberties under the British constitutiom do whatever insofas it was not explicitly proscribed
by law>*in the application of gvate law remedies at common law to public officilsnd

through the judicial review of the legality of executive action.

%Ed Bates, O6British Sovereignty(2e2)IP8LOR3IB2, B8r opean Cour
*ECHR Art.46

2 ECHR Art.34 (formerly At.25)

#Protocol 11 to the ECHR abolished the European Commission when it entered into force in 1998. The previously
parttime European Court of Human Rights was established as a permanent court with mandatory jurisdiction. Bates,
O60British Soher ECgHRY &md24) 401

BLord Lester, O6U.K. Acceptance of the Strasbourg Juri
PL 237

®Depart ment of Constitutional Affairs, O6Review of the
2006)11 cited in Merris Amos, 0The I mpact of the Human
the European Court of Human Rightsdé [2007] PL 655

% Dickson (n ) 367
J.A.G. Griffith, 6The Political @dmostiittiwtailoCdn(st 9T Uk
the Human Rights Actd6é (2011) 9(1) |1 CON 86

#j3anet L Hiebert, 6Governing under the Human Rights A
331
ibid
¥6The starting point of our domestic law is that ever)
common | aw, including t RAgornkySeneral ¥ ObseoverlLido®w@ 1t AC109r17&y st at

(Sir John Donaldson MR)

% Klug observes how the common law had long concerned itself with the provision of remedies where the
individual 6s O0basic interests6é6 were concerned. These
human rights, particularly those of penal freedom, fair trial, reputation and peaceful enjoyment of property, and

were thus able to ensure a similar degree of protection of those rights to that which might be provided by the ECtHR.
Francesca Klug/alues for a Godless Age: The Story oftineiUt e d Ki ngd o mo6 Penyjuin200BB6l | of R
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Second, while Acts of the UK Parliament could not be challenged in the UK courts due to
the constitutional doctrine of parliameny sovereignty® the same Acts could be subject to
challenge before the ECtHR Further, the standard of review applied to government acts
differed significantly. The UK courts applied the standand/efinesburif unreasonableness or
irrationality>° whereas e ECtHRapplies to interferensawith the ECHR rights the more
exactingstandaraf proportionality*® While the application of the latter varies depending on the
Convention right i n question, ifat mogeregareus al | y
assessment of the mor al merits of a governm
irrationality principlé** While the UK courts came to accept that executive interferences with
human rights cal | €Klughasobseivadowthisdell decidediyrshottofny o ,
the requirements of proportionality.The view of the UK courts was that they lacked the
constitutional authority to examine the compatibility of executive action with the rights contained
in the ECHR, in particular the @portionality of interferences with those rights, unless and until
Parliament empowered themtodd'$6.h e UKds constitutional arrar
6j udi ci“astothd ifteepremtmdand application of Convention rights.

Third, and as consequence of the previous points, the UK courts generally accorded
6 s ¢ a n t *tevleeiCgnkientidn and to the judgments of the ECtHR. While explicit references
to the ECHR increased significantly during the 199@s; which point the courts had deeatie

®¥According to which é6no person or body is recognised
set aside the | egi sl alintroductiorotd theFStdy bfitha badthet Constituion V . Di cey,
(Liberty Fund Reprint 1982)-38

%" The Commonwealth Immigrants Act 1968, for example, was successfully challenged in Strasbourg in the early

case ofEast African Asians v United Kingdqit©73) 3 EHRR 76. Lester (n 28) 2230

38 AssociatedProvincial Picture Houses Ltd. v Wednesbury Corporafi®48] 1 KB 223

®l'n its classic formulation, this requires a decision
ever have come to itdéd before it could be declared unl
“°This requires interferences with Convention rights tprescribed by law, justified in pursuit of a legitimate aim,

and éproportionat e t dlandysige v UretediKingdoi97980) BEHRR 81[49% ue d 6 .
“I'an Loveland, 6The Holy Grail as an ERPRrpceedingEaitarl i ce? |
Pinnock and Powell & (2013) JPEL 622, 623

“2Bugdaycay v Secretary of State for the Home Departfi@87] AC 514;R v Ministry of Defence Ex p. Smith

[1996] Q.B. 517, 554 (Sir Thomas Bingham MR)

*3Klug, Values for a Godless Ade 35) 4041 citing Smith and Grady v United Kingdofh999) 29 EHRR 493

“4Requiring ministerial discretion to be exercised in conformity with the ECHR and the jurisprudence of the ECtHR
would involve oO0judicial usur pat i olrParl@mmenttingoepordtes the sl at i v
Convention into domestic law ... there appears to me to be at present no basis upon which the proportionality
doctrine applied by the European C®&uvSecretaryohStabeéorai ol | owe
Home Department, ex p. Brif#i991] 1 AC 696,726 (Lord Bridge), 763 (Lord Ackner)

>R v Ministry of Defence Ex p. Smfit996] Q.B. 517564 (Henry LJ)

“|tis estimated that there were just six cases in the 1970s and twelve cases in the 1980sydeéxcidigpellate

Committee of the House of Lords which made explicit reference to the ECHR. Dickson (n 21) 355

7 According to research by Starmer and Klug, there were 316 cases between 1975 and 1996 where the Convention

was referenced by the UK courts. I These references occurred after February 1991. Keir Starmer and Francesca
Klug, o6l ncorporation through the Back Dooré [1997] PL
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acceptable to refer to the Convention in a number of circumst&h8emer and Klug have
argued that these references played little role in the actual otffboitiee decisionand thus
refl ected Iniop msibtoeheiCdneeantiond Despite the numerous rulings of the
ECtHR in respect of UK cases which amassed before the HRA came intG effiekson notes

t hat s eni appeautKhayewsmbkee @& writen very little about those views, whether
judicially or extrajudiciallyd>? On this basis, he suggests that the right of individuals in the UK
to petition the °>HOtHRmdaggteisgarent Higlogie aAdtweenidr 6
judges in the United Kingam and Commissioners and judges in Strasbounduring this

perioda>*

2.2 The Human Rights Act

Each of these obstacles was removed with the entering into force of the HRA 1998 in
England and Wales i n 20 0°®takenAlirettly fsom the ECHR,Con v e
became enforceable in the UKuwts. It becamanlawful for any public authorityincluding a
court,to act in a way which is incompatible with those rigiifShe UK courts were empowered
to review not only government acts but parliamentary statutes for their compatibility with
Convention rights! A new rule oftonstruction was establishéhtUK judges must interpret all
domestic legislation n a way which i s compatible with th
t o d ¥ Whkeeihis is not possibleit empoweredthe couts to make adeclaration of
incompatibilityd® which does not affect the legal validity of the Act but declares to Parliament
that the legislation is incompatible with one or several of the Convention rights. Funger, t

8t has been observed that the UK courts could refer to the ECHR in any of the following scenarios:

to resolve arhiguities in legislation capable of interpretations which were either compliant arampliant with

ECHR obligations or where the common law was uncertain or underdeveloped; where legislation had been enacted

specifically to comply with Convention obliians; in the exercise of judicial discretion; in determining the

requirements of public policy; in the interpretation of EU law; in the exercise of the power to exclude evidence

under s.78 of the Police and Criminal Evidence Act 1978. ibid2Z25 Paul® at eng and Jack Str aw
Right s Ho me: Labour's Plans to I ncorporate the Eur

EHRLR 71, 73

9 An analysis by Starmer and Klug found that in only 16 of 316 UK cases between 1975 and 1996 referring

explicitly to the Convention did the reference appear

court might well have been different if thd?)28EHR had

ibid 227

*1 According toKlug, there were 68 UK cases decided by the ECtHR by the end of 1999 which had found one or

more violations of ECHR rights by the end of 1999. KMglues for a Godless Ada 35) 20

*2Dickson (n 21) 355

3 ibid

**ibid

®*HRA 1998 s.1

*ibid 5.6

*’ibid 5.3 and s.4

*%ibid 5.3

*ibid s.4



courts were quick to accept thaterferences with Convention rights must be reviewed by
reference to the standard of proportionality rather than reasonabi®Edistt here notes that
t he A atigntiiGart emboldening effétt upon the judges, allowingroportionality to
éemerge fomthe shadow&” of domestic judicial review.

Most importantly for this discussion, s.2(1) HRA established that

A court or tribunal determining a question which has arisen in connection with a
Convention mht must take into account anyjudgment, deision, declaration or
advisory opinion of thé&curopean Court of Human Rightshenever made or
given, so far as, in the opinion of the court or tribunal, it is relevant to the

proceedings in which that question has arisen

At the core of this design was a desire to create a more interactive and productive relationship
between theJK courts and the ECtHR. The White Papenich preceded the legislation
lamentedthabt he f act that [t he UK c¢ dsuasthesEHuropgan no't
Court of Human Rights limits the extent to which their judgments can be drawn upon and

f ol | 8By ehactingthe Conventiorrights and thereby allowing judges in the UK to

interpret andule ontheirapplication, thentention was thaheE Ct HR woul d be prov
a useful source of i nfor mat.fDuringthepadriamensayoni ng
debates on the Human Rights Bill, theention was made plain that the UK courtswdt not be
6hamper ed un noetdne of starer declsiy whiclyis nat redjuired by{the CHR] 6

Il nstead of ®ahéygtwaitl fa b hmoeddedpfal retistingBStashoury 6

deci Lamhséedomtéy to give a | ead “tWithtieur op e
necessary tools thus provided by the HRA, B

positioned to engage in a more serious dialogue ofajivt ak e wi t h™®t he ECt HR¢

R (Daly) v Secretary of State for the Home Departrhedt0 0 1] 2 AC 532 cited in Mark
European Convention: Human Rights and the Common Lawbg
6L

ibid
®2ibid
% Home Office Rights Brought Home: The Human Rights Bilim 3782, 1997) para 1.18
*ibid

®HL Deb 2 November 1997, vol 583, col 512 (Lord Lester)
23 HL Deb 2 November 1997, vol 583, col 515 (Lord Irvine)
ibid
®®ibid col 514
*ibid col 515
“Samantha Bessomn PFTheeRsceém |Ireland and the United K
Sweet,A Europe of Rights: The Impact of the ECHR on National Legal Sy§f@du#s 2008) 31, 98



2.3 Deference to the ECtHR

Since the enactment of the HRA, it has been obsenmatthe ECHR an8trasbourg case
law have been cited by the UK couétsvi t h a f r e q u e n c \atcleedadywhderel i ge n
el se i ntHBweven the rélationship which developed between the two for the first
decade of the HRA is perceived as based on deference toward the ECtHR by the UK courts
rather than dialogue, despite the flexibility intended by its architects. According to an analysis by
Kl ug and Wil dbor Eapproatheo the imergretatian of Gomemtién rights for
the first decade of the HRA was adherence to what is often termed (and with notable cfiticism)
the dni r ¥ prindple. The wo early authoritiescited frequently inthis connection are
Alconbury® andUllah.”® In the formercaset or d Sl ynn reaso.stwdd t hat
follow anyclearandconstarjt ur i sprudence of the EUshofoean Co
6some speciaf®Thi scwmstancasért the 6possibil
court whichislikte y i n the ordinary case to”lhUdlah, ow it ¢
Lord Binghama gr ee d . Lord 8lynnétl eemasonhhagfact th
international instrument, the correct interpretation of which can be authoritatymyrded
only by the ¥Thusdnsalcamtwoversial passagefLord Bingham stipulated that
6[t]he duty of national courts is to keep pa:
time:no more, but ®tertainly no | essbd.

The requirements to do éno mored and O6n
subsequently applied at times with a striking stringency. In terms of doing no more, concern for
the authorities, unable to challenge adverse HRA rulings by the domestic cdartsthe
ECtHR, prompted Lord Brown ill-Skeinf? to proposew h a t Lewis terms the
mi rror P orthiswvievw theWK.courts shoulddd nloess, but cértainl

" Nico Krisch,Beyond Constitutionalism: The Pluralist Structure of Postnatiomal (OUP 2010) 134

“Francesca Klug and Helen Wildbore, O6Follow or Lead?:
Rightsé (2010) 6 EHRLR 621, 624

"Masterman, o6éDeconstructiniB7the Mirror Principle6 (n
6. ..o0bligatioagrdg icefs gummlcilawddwntgh t he courts] é mirror i

United Kingdom in respect of <corr esp®&@QarkfFighingltd)v cl es o
Secretary of State for Foreign and Commonwealth Affad66] 1 AC 529 [34] (Lord Nicholls) cited in Lewis, (n
14) 720

>R (Alconbury) v Secretary of State for the Environment, Transport and the R§i6852 AC 295

®R (Ullah) v Special Adjudicatof2004] 2 AC 323

7 Alconbury(n 75) [26]

Bibid

“ibid

8 Ullah (n 76) [20]

*ibid

8 R (AFSkeini) v Secretary of State for Defef2@08] 1 AC 153 (HL)

8 Lewis (n 14) 727



than the ECtHRIn terms of doing no lesshé casenow infamously asociated with undue
deference to the ECtHRAF (No 3)®* ThereL or d R o d garagrgh cantributipn te

the judgmentdeclareé:Even t hough we are dealing with ri
in reality, we have no choicArgentoraturmocutum iudicium finitumi Strasbourg has spoken,

the case®is closedo.

Il n the early years of the HRA, the ®pproa
with a 6strong ¥lotyawas Hagedob the ideathabtheEQtidkhe
authoritative exponent of Convention law; and the assumption that all Member States are under a
duty to defer to @3 By adopting this course, however, Gearty argues that the UK courts allowed
theper mi ssi ve | atohpdentera odf n as\eait d @ flareithed mlyit dtat i o
... of Strasbourg supremaciéthto thrive.

2.4 The Judicial Embrace of oODial ogueo

Despite the concerns that the UK courts were adopting an unduly restrictive approach to
s.2 HRA duty, a report by the Department for Constitutional Affairs in 2006 observed that a
dialogue between the courts was already underway:

There is no doubt thategh HRA has established a fAdial oc¢
judges and the European Court of Human Rights. The close analytical attention

paid by the English courts to the European Convention on Human Rights case

law is respected by the European Court of HumantRighd is influential on the

way that it approaches English ca$es.

The same sentiments were echoed by Lord Bingham, who observed in 2@09that onst r uct
di al Bhpdidevdelopet et ween the courts in the way tha

trasbourg| decisions with respect and analysed and applied them woh, eane | |t (0}
[Strasbourg] decisi ith d analysed and applied th iffcate i e 6

8 Al-Skeini(n 82) [106]
:z Secretary of State for the Home Department v AF and another (201)] 2 AC 269
ibid [98]
%Ma st er mang Domésiid Coults to Strasbourg? (n 14), 734
8 Krisch (n 71) 136
¥Cclayton, 6Smoke and Mirrorsé (n 14) 653
% Conor GeartyOn Fantasy Island: Britain, Europe and Human Rigi@&)P 2016) 105
Conor Gearty, 60n Fantasy |Island: British Politics,
Rightsd (2015) 1 EHRLR 1, 5
2DCA (n 29) 7
% Bingham (n 7) 574
** ibid
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Strasbourg judges, for their part, have taken notice of what the British courts have said,
particularly whefi they have demurredo.
The concept of dialogue, howevlgd appeared only occasionally in the reasoning of
domestic judicial decisions. In the early HRA cas&ofLyons® Lord Hoffmannobserved
6r oom f odbetiveea theocguahere adecisionby the ECtHRhad misundestood a
feature of domestic law. His Lordship reasoned that, in such circumstatd€s;aurt could
i ssue a judgment whi ch &theearlietjedgmentlaeiewBvBithHR t o
was later reiterated iRe P There, Lord Hoffmann again obs v e dsedtidn &(1L) oféhe
1998 Act allows for the possibility of a dialogue between Strasbourg and the courts of the United
Kingdom over the meaning of an article of the Convet8tparticularly where the UK courts
areoft he view thatgy Gtolue tSccmastlo be perfuaded th
Following the establishment of the UK Supreme Court in 2009, however, the concept of
dialoguewas fully embraced by the UK courts as the bywordtler relationshipwith the
ECtHR, invoked repeatedin relation to the interpretation of s.2 HRIA.the explicit aim of
promot i ng®adnvdl Aadd =tor Peithithe ECtHR thee ISupremeeCurt has
undergone what Lord Wilséns d i s s e n tn Moohart% duedsgcmreinbte d'®&@n a 6r e
thebno mor ed and 06 rUbtbah.Whilsishas been wefl dotumeniedthratthe oK
courts had diverged from those requirements previddSican be argued that the deployments
of the concept of dialogue by the Supreme Court have marked thdeuisste shifts away from
that approach.
I n respect of the 6no | ess 6 nmewyestablisteed i on,
Supreme Courin the landmarkjudgment ofHorncastlé®’ that where the UK courts have
concerns with a particular strand of the ECtHR jurisprudehes, could refuséo apply it in
ordegi e tohe Strasbourg court the opportunit)

may prove to be a valuable diay U'®Bf f ect uating Lord Hoff manno:

*ibid

%R v Lyons and Othef2003] 1 AC 976

" ibid

%ibid [46]

%In re P (Adopion: Unmarried Couple)[2009] 1 AC 173
100 hid [35]

ibid

192 Horncastle(n 4) [11] (Lord Phillips)

193 pinnock(n 3) [48] (Lord Neuberger MR)

1%4Moohan v Lord Advocat015] 1 AC 901

105 ihidl [104]

K] ug and Wildbore (n 72), Masterman, O6Deconstructi ng
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instance, the Courefused to apply the Strasbourg Chamber decisigy-hawaja v UK

concerning the admissibilityinerfmina siaslTee or de

Chamber hadddd that the requirements of a fair trial under Art.6 ECHR would be breached if a

defendant was convicted on the O0sole or dec

unavailable for crosexamination at the triaf:° On this basis, it held that the ai$sion of such

evidence by the UK courts had violated Alt6T he UK government6s subse

referral of the decision to the Grand Chamber of the ECtHR was adjourned in order for the

ECtHR to consider the conclusions of the Supreme Cotttvincastle'*? The Supreme Court

criticised the sole or decisive rule for its lack of clarity and argued that the ECtHR had applied

the rule both inflexibly and without proper consideration of the existing protections in domestic

law and the common law system It thus held that the admission of hearsay evidence in

criminal trials under domestic law would not violate Art.6, and called upon the ECtHR to

reconsider its positioh:* The resulting Grand Chamber judgmeegponded directly and even

contested a numbef the criticisms set out iRlorncastle*> However, in agreement with the

UK courts,it held that the admission of decisive hearsay evidence would not necessarily violate

Art6°1' n a concurring opinion, the Courtés Pre

Court 6s | wmdapdrexample oiithegudidal dialogue between national courts and the

European Court on the application of the Conve#fibiWhen theHorncastlecase subsequently

reached the ECtHR, it was held unanimously that no violation of Art.6 had takert'jiabe.

Courtbébel pasees decl ar e dondutiea the juditial diaogue iwkicgho n 6

commenced with the del idgmentjnAl-KHawajahridi@he@b®ur t 6 s
This dialogic relationship waseiterated ina number of domestic judgments. In

Pinnock™®° Lord Neuberger MR stated thancritical adherence to the decisions of the ECtHR

199 Al-Khawaja and Tahery v United Kingddi®009)49 EHRR 1 (Chamber)

"0ibid [37]-[38]

ibid [41]-[48]

"2 Horncastle(n 4) [9] (Lord Phillips)

13ibid [14] (Lord Phillips)

M4, .. 1 have taken careful account of the Strasbourg
may also take account of the reasons that have | ed me
(Lord Phillips)

15 Al-Khawaja and Tahery v United Kingddi2012) 54 EHRR 23 (Grand Chamber) [§62], [129}[147]

10ibid [147]

ibid [O-12]

18 Horncastle v United Kingdorf2015) 60 EHRR 31

"YRegistry of the European Court of Human Rights, 6
Courts on Use of Hearsay Evidenced (16 December 20
<http://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR&id=09860606085348&filename=003
4966060-6085348.pdf.> accessed 10 December 2016

120 (n 4)

Cor
14)
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could be %Wliampr a9d tnialfepbrauseritivactveléd destroy t he
[Supreme] court to engage in the constructive dialogue with the European court which is of value
to the devel op mefThebK colltowene therafore@my relquarad o follow

clear and constantijisprudence of the ECtHR to the extent that@t inconsistent vih some
fundamental substantive procedural aspect of our law, anddoes not appear twerlook or
misunderstand some argument or point of prinéifffein the case o€hestet?® an even more

comprehensive expressiontbé dialogic relationshigvasdelivered There, Lord Mance stated:

The process [of judicial dialogue] enables national courts to express their
concerns and, in an appropriate case sudR adlorncastlerefuse to follov
Strasbourg caskaw in the confidence that the reasoned expression of a diverging

national viewpoint will lead to a review of the position in Strasbdtftg.

I n Lord Manceds vVview, t h ean auiightcrefusal tosfollomi g ht
Strasbourg ahority at the Grand Chamber le@é/wh e r e i t sometrly fandamental 6
principle of our law or some most egregious oversight or misunderstantfifrgsimilar terms,
Lord Sumption there reasoned that it was open to the UK courts to invite th® E©CtEinsider
6 a c han g®insuth cittmstantes.

The second dimension to this dialogue is based rejection of strict adherence to the
6no mor ed Wlah Fhis Vieavtisipaverfulty irticulateth the case oAmbrose-*
There,Lordk er r used his dissenting judgnféwhith t o cr
he perceived withi n dactoe protectoroto tiegiplicable Codventians i 0 n
rights in the absence of a definitive Strasbourg case to support thegfifidking issue with

what he p8liateteyi pree dr éafbe adpiedc e 0 ,

It is to be expected, indeed it is to be hoped, that not all debates abexitethieof
Convention rights will be resolved by Strasbourgf the much vaunted dialogue

between national courts and Strasbourg is to mean anything, we should surely not

2Libid [48]

122ihid

1Zihid

124ihid

1R (Chester) v Secretary of State for Jusifi14] 1 AC 271
12ibid [27]

2T ibid

2ibid

129ihid [137]

130 Ambrose v Harri§2011] 1 WLR 2435
3Libid [128]

132ibid [130]
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feel inhibited from saying what we believe Strasbourg ought to find in future. Better
that than shelter behind the fact that Strasbourg has so far not spoken and use it as a

pretext for refusing to give effect to a right that is otherwise undentéble.

Lord Kerr developed this argument further in his Clifford Chance letitifdnere, hesuggested

that -eGreptprve, proper |y r e Homaniesdewhiphihadinailmeenb 'y o u
subject to a Strasbourg ruling could be just as influential as an opinion expressing disagreement
with Strasbourg. In his view, oO6[f]Jor a dialo
when the occasion demands,i t o utt e r®Ltohred fKerrsrtd swodridsés.i der
Ambrose however, appeared to be embracedhim case oRabone™’ There Lord Brown

remar ked that the UK courts should not hesit
from existingSt r asbour'Pevasei Fawd, appears to be 6c:
f ur t*ATehri6s. pwromoie dachiof two frequently expressed aims: engaging in a dialogue
with Strasbourg anf bringing rights homebo.

Once more, itMoohan*'the Supreme Court reiterated this dialogic relationship:

The courts of the United Kingdom are not bound by the judgments of the Strasbourg
Court in interpreting the ECHR.. There is room for disagreement and dialogue
between the domestic courts and tBeasbourg Court on the application of
provisions of theeCHR to circumstances in the UK. On occasion our domestic
courts may choose to go further in the interpretation and application of the ECHR
than Strasbourg has done where they reach a conciumiioln flows naturally from

Strasbourgoés ¥xisting case | aw.

Thus, a relationship based on dialogue can n
UK courts to the jurisPrudence of the Europe
This shift in domestic judicial thinkingas been pointedly encouraged by a number of

ECtHR judges, patrticularly the former ECtHR President and UK judge, Sir Nicolas Bratza.

*ipid

¥l ord Kerr, 6The UK Supreme Court: The Modest Under w.

‘l]3a5nuary 2012) <https://www.supremecourt.uk/docs/speech_120125.pdf> accessed 18 November 2015
ibid

13%ibid

13" Rabone v Pennine Care NHS Foundafifonst[2012] 2 AC 72

138 ihid [112]

139ibid

140 Rabong(n 137) [114]

14 Moohan(n 104)

142ihid [13] (Lord Hodge)

143, Bjorge,Domestic Application of the ECHR: National Courts as Faithful Trusi@es® 2015) 111
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2011, he sought tdSasasbeubl hadgssegddsknbtat ©he
the way in which | or mydllow judges view the respective roles of the two cétittObserving

t hat Lor d Bi ng hlam@uggestseagasitian iofrdgference from which it is
difficult to have an effectivd i a| 6% hed f or mer President “alled
between the courts. Inhisview,sti 6 r i ght and heal thy that natic

free to criticise Strasbourg judgments where those judgments have applied principles which are

unclear or inconsistent or where they have misundersioad i o n a | | a'fevenr pr ac
refusing to follow them in order t%Fuphenpvi de -
he remarked that it was O6right and positive

courts, to use the words &aroness Hale, should sometimes consciously leap ahead of

Strasbourgo.

2.5The Rise of Informal Dialogue

There is a further dimension to the relationship between the UK courts and the ECtHR

which has emerged since the enactment of the HRA. Alonggdbalogue through judgments

is the rise of what the judges regularly describ& asn f &°tdielagliethetween theiourts in

the form of meetings between senior UK and ECtHR judgesfifldteAnnual Reportof the
ECtHR in 2001details bilateral meetindsetween ECtHR judges and judges from a wide range
of national constitutional and supreme codrfsNotably, however, the first meeting between

UK and ECtHR judges did not take place until 269%65ince then, bilateral and multilateral
meetings between ECtHid UK judges have been taking place on a-aeaual basi$>* The

value of these meetings has been stressed by consecutive PresiddresECtHR™® and a

i;‘: Bratza (n 7) 512 citindF (No 3)(n 85) [98](Lord Rodger)
ibid
“®ipid
“Tibid 511
“®ibid 512
“ibid
%0ibid citing R (Animal Defenders International) v Secretary of State for Culture, Media and[3pa8] 1 AC
1312 (HL) [53] (Baroness Hale)
51 Costa (n 7) 182; Bratza, (n 7) 512; Arden (n 7) 286, 31
152European Court of Human Righsnnual Report 20QRegistry of the European Court of Human Rights 2002)
33
153 Arden (n 7) 274
pDetailed records of visits to and from the ECtHR fr ¢
President. EuropeanGat of Human Rights, 60Official Visitso
<http://lwww.echr.coe.int/pages/home.aspx?p=court/president&c=#n1364996188776_pointer> accessed 17
March 2016
Costa (n 7) 182, Bratza (n 7) 512, Spielmann, o6Whit!
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number of senior UK judgées® several of whom have called for them to take place on a more

frequent bais™®’

3. The Research Questions

In light of the discussion so fait, would not be unreasonable to argue that the relationship
between the UK Supreme Court and the ECisi&nong the most dynamand interactive of

anywhich theSupreme Courshares witha court outside of its jurisdictiorBuilding on his
seminalinterview-basedresearcton the decisionmaking of theLaw Lordsin the 1970<>®
Patersombserveshatthe relationship between the UK courts and the ECtHR has indeed become
@ynami ¢ a'tidrecerit yearsas & résult of the Supreme Court Juséregeageto

develop the dialogue with Strasbourg in a way that gave greater room for manoeuvre than the
slightly unedifying and sulky response of the HousARa*®° The President of the Supreme
Court, Lord Neuber ger , whiaUuKjudgpsanayewel irtially mvemi | ar
been too readily prepared to follow deoiss of the Strasbourg coutge are now more ready to

refuse to follow, or to modify ofinesse, their decisions, as we become more confident in
forming our own views about Convention right' Pointing to the response of the ECtHR in its
Al-Khawajag udgment , Paterson also notes that o6Str
with theSupr eme Court as the Sup' e aloBpwiththe i s wi
dialoguesbetween the Justices and legal counbetween the Justices and thgidicial

assistantsandamong the Justicaeemselves in their deliberatiorBaterson arguesdhthe

dialogues with the ECtHR now form a crucial dimensionobtleeo c i al and %ol | ect
ofdecisioama ki ng i n t he UKS®d sfarmorsitterastoinoralcandwadtteniu r t ,  wi
between the two cours han t her e i s **\andtcértairLjudgneemdbvoruir tgtde n

consciously as ®Thermamé elsecwmaydons are m

% ord Kerr, ®Dicaladgwea?®d (n 7) 12; Lord Neuberger MR,
Common Law, Referees and Advocates6 (The European Cir
2010); Lord Carnwath (n 7); Arden (n 7) 286

“'Bratza (n 7) 512, LordnKéxr, o6Dialogue or Dictation?
138 Alan PatersoriThe Law Lord§Macmillan Press 1982)

159 patersonfinal Judgmentn 13) 232

1%0ibid 232 citingAF (no 3)(n 85)

L ord Neuberger, o6Has the | denerbdedbyEWwlLawstardéhe Eurogebn s h Co 1
Convention on Human Rights?é6 (Faculty of Law, Nationa
<https://www.supremecourt.uk/docs/sped@&®81801.pdf> accessed 10 December 2016

152 patersonfinal Judgmentn 13) 232

%3ipid 312

*%ibid 224

®%ibid 226
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judicial decisioamaking in the senior courts of various jurisdictid?fdt notes the recognition
by several Supreme Court Justices inemad of the influence of the UK courts upon the
decisionma ki ng of the ECt HR, and their efifaorts t
way which is att%¥active to the ECt HRO.

Confronted with these developments, this thesis seeks to exmairggestions. First,
what is judicial dialogua the context of thdecisionmaking of the UK courts and the ECtRAR
Second, what are its functions? Third, what is the role of the informal dialogue between these
courts? Fourth, what is the role of thaloguein legitimising the judgments of the UK courts
and the ECtHRThe following sections will provide the justification for the first three questions,
concerning dialogue, while the fourth question, which addresses the igiginole of dialogue,

is discis®d in Part 4.

3.1 What i's judicial 6di al ongking @ the WK t he ¢
courts and the ECtHR?

The need for exploration of this subject arises from what some consider to be the
6 p u Z°%of jigial dialogue: its popularity in adamic and judicial thinking, on the one hand,
and the 6ambi gu vetyimeasingsard riotush dp magc tt ifdeathe i mp | i
other. Pérez, while embracing the concept as part of her theory of supranational adjudication for
the European Court of Justice, acknowledgedsthats &6 pr ol i f i ¢ workédt@a mbi gu
mystify t¥8imimry&Zoethougnotesthati dppealing and elusive, yet diffuse at
t he s anfeHotwiemesdr., beeyone seens tohdvediffetarssociations with the
t e rifitis susceptible to the cynical charge tihat i m pnleans adything its user wants it to
meard’’3 The presentontext illustrates the problem. Dialogue between the UK courts and the
ECtHR, as seen already in this chapter, has often been praised and further dialogue encouraged
by the judges involved. However, it has been used to describe all manner of juthqs®nt

interactions between the courts. Crogations'’* criticism,*"® disagreement’® agreement!”

1% Mak (n 15)

'*7ipid 81-82

¥ Ming-Sung Kuo, ©6Discovering Sovereignty in Dialogue:
Conflict in the Plurali s®841,34gal Landscape?d 26 (2013)
19ibid

170 ida Torres Pére Conflicts of Rights in the European Union: A Theory of Supranational AdjudicgdboR®
2009) 106

cCcarla Zoethout, 60On the Different Meanings of #AJudi c
72ipid
3 ibid
4 The former ECtHR President, JeBra ul Costa, observes a 6consensual 6 d
large number of constitutional courts cite ourehse w, [ and] we aPasuol cOotset at,h edi Spsede.c

JeanPaul Costa, Presidentofthe Bup e an Court of Human Rightsdé (Visit to
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influencel’®in either or both directions, to differing degrees, have all been considered to reflect

dialogue between these courts.

Seeking to probe this widangng use and thus decipher furthghat the UK and
ECtHR judges understand by this dialogic relationghipot to borrow a retort from Carolan,
6an indulgently academi ¢°Asx @i sicue sierd laibmgy i, s
become aentral feature of the domestic case law on how the Strasbourg jurisprudence is
approached by the UK courts, invoked across a significant body of case law, consisting of two
judgments by the House of Lord%and eight judgments of the Supreme Cdthhat s more,
it appears to have taken a near permanent place in the narrative of national and ECtHR judges
when discussing the relationship between their cdtf&hus, it does not seem to be among the
kind of judicially-invoked metaphors, observed by Bosmagjianwh i ch Oappear once
are never he®lirndstferaodm aigtaiins6.among those that

become institutionalized and integral®:t

O j u
Judicial dialogue might well meahwh at ever i ts u®euttsatshomldiot i t t ¢
deter scrutiny of what exactjydges mean when it becomes such a recurrent feature of their

judgments.

Russian Federation, 101 May 2007)
<http://www.echr.coe.int/Documents/Speech_20070511_Costa_Moscow_ENG.pdf> accessed 10 December

2016

Lord Mance has obser vdicil dialdgae} enabl@shnationpl caurtsecsexprefsaHeir j u

Cc 0 n ¢ e Cheseln.1259[27] (Lord Mance). The former ECtHR President, Sir Nicolas Bratza, has observed that

in the interests of o6increased disaHoddycanende tofeetfreete o6r i gt
criticise Strasbourg judgment so. Bratza (n 7) 512

178 yons(n 96) [46] (Lord Hoffmann)Horncastle(n 4) [11] (Lord Phillips)Pinnock(n 3) [48] (Lord Neuberger),

Chester(n 125) [27], [34] (Lord Mance) [137] (Lord Suniph), Moohan(n 104) [13] (Lord Hodge)

"Costa observes a dialogue where the ECtHR 6endorses

Russian Constitutional Courté (n 174)

" ord Reed has observed: 6wbh agtle Eirepean Court aad ndtiorellcaudst i ¢ a |
each influence the work of t he DanesiccApdicatiorRadthecEICHIR Ree d, ¢
143) vii

"Eoin Carolan, o6Dialogue isno6t Wor ki ntyeiJudidele Case for

Rel ations6 (2016) 36(2) LS 209, 210
1801 yons(n 96) [46] (Lord Hoffmann)|n re P(n 99) (Lord Hoffmann) [35]
8 Horncastle(n 4)[11] (Lord Phillips);Pinnock(n 3) [48] (Lord Neubergermbrosegn 130) [130] (Lord Kerr);
Rabongn 137) [112] (Lord Brown)Chester(n 125)[27] (Lord Mance), [137] (Lord SumptionR (Nicklinson) v
Ministry of Justicg2015] AC 657, [117] (Lord NeubergeR}; (Haney, Kaiyam and Mas9aySecretary of State for
Justiceg[2015] 1 AC 1344[18]-[21] (Lord Mance and Lord Hughe$ftoohan(n 104) [13] (Lord Hodge)Akerman
Livingstone v Aster Communities Limif@d15] 1 AC 1399, [20] (Lady Hale)
The Official Opening of the Judicial Year at the EC
provides a good example. European Court of Human Riginfslementation of the Judgments of the European
Court of Human Rightsa Shared Judicial ResponsibilityRialogue between Judges, Council of Europe 2014)
i:j Haig BosmajianMetaphor and Reason ifudicial OpiniongSouthern lllinois University Press 1992) 3

ibid
185 Zoethout (n 171) 175
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The need to further probe the meaning behind this concept also arises from what is, on
someaccounts at least, a darker side to the judicial use of such concepttusiice of the

Supreme Court, Lord Sumption, has cautioned:

From time to time, English judges devise captinases devoid of legal meaning

in order to describe concepts which theg anwilling or unable to define..

Now, | am not so austere that | would deny judges the right to use the odd slogan.
But there are | think circumstances in which the use of galtechses.., which

have little or no legal content, is positively dangerous. This is because they tend
to be a substitute for analysidiey mask what the court is really doing and why

... [and may divert attention from considerations which are legally a great deal

more significant.®°

Applied to the present discussion, suchrembrksg t he question: is o6dia
one of those dangerous cafghrases, devoid of legal meaning, masking what the courts are
really doing and why, diverting attention fronmore significant legal considerations? Given his
Lordshipds own willingnes $¥thisseemaupliketyyobehise c on
view. In this respect, however, it is notable that Lord Kerr, having previously written favourably
of dialogue bateen the UK courts and the ECtHE has since become critical of the notion:
0 as. a.matter of principle Strasbourg and the national courts cannot be engaged in much of a
di alogue, because they are ne®ekesECHR,Iey havi
o b s er messdecidéeachcadespitevh at t he nat i oM &dmbicedwitht s h a\
Lord Sumptionés warning of the dangers of |
justify a further enquiry into the judicial meaning behind this concept.

An additional reason to discern the form of dialogue between these cdatts tte
developments in the domestic case law. If it is the case that the UK courts and the ECtHR are
engaged in dialogue through their judgments, it would appear that the dynamics of this dialogue

are in a state of flux. Several commentators have ndtetlig/frequently labelled the common

%) ord Sumpti on, AdmimistrativeuLaw BarcAssaciaiion Andual (Lecture, 4 November 2014)
<https://www.supremecourt.uk/docs/sped@i104.pdf> accesd 10 December 2016
187 Chester(n 125) [137]
)l ord Kerr, 6The Conversation between National Court s
WLord Kerr, 6The Relationship Bet we & Mms SeéndronSthetU s bour g
Supr eme Cour tedler, ElizabéaWigksa& L8vedayZHodson (edB)e UK and Human Rights: A
nggrained Relationshipart 2015) 31, 32 (emphasis added)

ibid
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Il aw 6r e%inUl kumaneights adjudication. The entering into force of the HRA is

thought to have marked the beginning ofteciipse of common law by Conventicightsa'®?
Developments in the Supreme Court ioa®t years, however, suggest that the eclipse has now
passed. IDsborn v Parole Boar*Lor d Reed observed: 6t he err
because an issue falls within the ambit of a Convention guarantee, it follows that the legal
analysisofthe r obl em shoul d begin and '¥@ndheworréech t he
approachot he starting point [ 1 s] our own | egal
i nt er nat 1*dheaame thioking hastheen echoed forcefully in subsequenttéses

Supreme Court®wher e the Justices have | amented the
over |l ook t héMaosnineornmalna vaén.d Wh e a tafteea perlodics o b s e
relative dormancy, the common law is being reasserted as an impsotace of rights

pr ot e'@®Actoadimgto Elliott, there are three dimensions to this resurgence consisting of the
resilience, primacy and dynamism of the common@W.he r esi | i e modestr ef er
proposition that common law rights survive thRAb?°° The primacy reflects the view that the
common | aw 6shoul wherfhomamrighthaegunieots amel néfeand thet
dynami sm r ef er becormmort éh Fas contireiedot britydotexish, but also to

evolve®? since the enactmenf the HRA. The question, therefore, is how this development

might influence or shape the dialogue between the courts, as the primacy and dynamism of the
common law resurgence in particular see the reasoning of the UK courts in human rights

adjudication stit focus away from the Convention arguments and the Strasbourg case law.

¥lRoger MastermanandSeh auna Wheatl e, 6A Common Law Resurgence i
57, RichardC| ayt on, O0The Empire Strikes Back: Common Law Ri
192 Elliott (n 60) 91

193R (Osborne) v Parole Boaf@014] AC 1115; Masterman and Wheatle (n 191) 60;

19 Osborn(n ) [63]

%ibid [62]

1% Kennedy v Charity Commissif2015] 1 AC 455A v BB(]2015] AC 588,0 (A Child) v Rhodef2015] UKSC

3R (Il ngenious Media Holdings plc and anot he20)6] v Commi
UKSC 54

197 Kennedyibid [133] (Lord Toulson)

19 Masterman and Wheatle (n 198

199Elliott (n 60) 9294

2jhid 92 citingOsborn( n 193) [57] (Lord Reed): The HRA 6does not
under the common | aw or statute, or create a discrete
2lihid 93 citingKennedy(n 196) [46] (Lord Mance: 6[ T] he natural starting point
domestic law, and it is certainly not to focus exclusively on the Convention rights, without surveying the wider
common | aw sceneb.

22ihid 93-4 citingOsborn( N 1 93) [ 57 ] ( tights abntifue te leprotectedHhy auadomestic law,
interpreted and developed in accordance with the Act
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3.2 What are the functions ofjudicial dialogue in the context of the decision
making of the UK courts and the European Court of Human Rights?

Thesecond research question can be justifigdhe sheer breadth of functiowkich
have been attributed to the concefgudicial dialoguewithin the academic literaturiis linked
to crossinfluence between courf§? the enhancement of the quality ofijcial reasoning®
mutual accommodatiof?® judicial empowerment’® the strengthening of human rights

" and most radically,the development of a new legal ordbased on

protection?°
transgovernmentalist networkE The point need ndte laboured. Rather than diminishing the

need for research, it can be argued that these various functions underline the importance of
understanding the judicial embrace of dialogue within the context of the relationship between the
UK courts and the ECtHR.0 what extent are the judges using this dialogue to influence one
another, to enhance the quality of their reasoning, to accommodate or empower themselves or
one another? The timing of the common law resurgence, alongside a number of the cases in
which the UK courts have stressed a relationship with the ECtHR based on dialogue, raises a

further question of whether, and to what extent, these developments are functionally related.

3.3 What is the role of informal dialogue between the UK courts and the

European Court of Human Rights

The third research question arises from the lack of clarity as to the role of informal
dialogue taking place through periodic meetings between senior UK and ECtHR judges. While
much praisedhe insightofferedby the partigbating judges, with the notable exception of Lady
Justice Arded®t he UK judiciaryods Head of tehdedtober nat i o
confined to the improvefheamd ©Dhe 6maitnaénamde
degr ee o betwees thedr cdudsMeanwhile, the academidebates on meetings

between judges from different jurisdictions have often focused on the extent to which this form

SMel i ssa A. Waters, O6Mediating N dudicia Diaoguein Qredtingandi t y: Th
Enforcing I nternational Lawé (2005) 93 Geo LJ 487, 49

P AnneMari e Slaughter, 6A Typology of Transjudicial Com
MKuo, O6Discovering Sovereignty i-®3Dialogued (n 168)
pAmos, 6The Dialogue between the United Kingdom Court:
27g] aughter, 6Typology of Transjudicial Communication
Erom this perspective, oO6the st at separae, functibnallg dissiretp pe ar i |
partsd and judicial di alogue offers the communicati v
functionally distinct networks. Ana®ar i e S|l aughter, 6The Real New World O
185

29 Arden (n 7) 4, 274, 286, 315

203 Costa, 60n the legitimacy of the European Court
Constitutional Law Review 173, 182

L ord Carnwath, O6UK courts and Strasbourgd (Rome, 20

<https://www.sipremecourt.uk/docs/speeitB0920.pdf> accessed 19 September 2015
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of dialogue encourages the participarffs to
Given, however, that both the UK courts and
judgments, it seems unlikely that meetings between their judges serve the function of
encouraging further crosstation.

The need to explore the role of theseatings also arises from the indeterminacy of the

relationship between these couKsisch argues that European human rights law consists of a

pluralistic, ?%3in phbch interinstithtipnal eetationshipséare increasingly
0. . . govVv ¢gramavatarching tegabframewobut primarily by politics, often judicial
p ol i%*Ih hissviéw, the s.2 HRAdutyonthe UK courtsita ak e i nt o account o

of the ECtHRprovides a good example of this open architecture. It reflectsthetind nt er f ac e
n o r’fketween legalregimeshi ch 6confers discretion on cou
other order 8l as tthi sy walyeas eodi s 6 aneleniestth& d by
is not fully determined by | aw but *fKesshves t h
suggestghat this provides the space forj udi ci &% np dlhiet ifcosidmand f 6 d i
r e a |.2°@nrthis analysis, and given the importance that has been attached by UK and ECtHR
judges to the role of informal dialogue, it would not be unreasonable to infer that these

interactions can play an important role within the space faziglgtiolitics provided by s.2 HRA.

4. What is the role of judicial dialogue in legitimising the respective judgments of the UK
courts and the ECtHR?

4.1 The Concept of Legitimacy

The fourth and central research question addrdssdusthesisexamines how the UK
courts and the ECtHR have drawn upon the <co
underpinning that term in order to legitimise their judgments. Legitimacy is not easily defined.
Shany notes t haetndtteditsh aa &fbwlillydsopen dges ac
and ... combines ideas ab o #Thdgaalityof legitimazy i t vy,

might be ascribed to a legal system, an institution, such as a court, parliament or executive body,

2David S. Law, o6Judicial Comparativism and Judicial I
#3Krisch (n 71) 109
“ibid 111
23ihid 285
®ipid 287
*Tipid 126
Z8ipid
“ipid
22 Yuval Shany,Assessing the Effectiveness of International Co(@/P 2014) 157
ibid
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a decision, afgaltextoranorm®?Appl i ed in this way, its meani
conceptodé of |l egitimacy which treats o6l egitim
and di s &pHperrcev,alléegi ti macy concerns atemeft i s
pow®0& the O6justification anf(actceetiangebaeif
relational notion whereby one a%t or has a c|l

The concept of legitimacy is distinguished by its legal, normative and d&serip
dimensions?’ First,thed | egaildrstofnoltegi t Plaa sy kinad wiffé sl 6f
| egitimacy, focuses on whether o6alll requirenmn
instituti®Rubptheystiemdlooks at whether actor
and whether their decisi ons® 8Secand legitimacyash t he
6f-bl boded n o Pnomksiovhed ctoenrdmiét i o n s justify the clemsoons t h
authorit3Thes@eesse@sons provide what Haber ma
6worthiness b be recognizedbd.

Descriptive legitimacy,las 0 known as s oc iPUegitimgdy,doeksat or 6 s
6whether [an institution6s] &Q%AccordingioMeilei s acc
|l egitimacy from this view connotes 06a broad,
s y s t*¥Tmaditionally, this was measureg compliance with the acts or decisions of a site of
authorityi what Bentham termed tifed i s p o s i t>fon the pariof the lyavernied. Thus,

222pgrez (n 170) 98

2Dani el Bodansky, 6Legitimacy in International Law an
A. Pollack,Interdisciplinary Perspectivesnanternational Law and International Relations: The State of the Art

(CUP 2013) 321, 324

Thomas Franck, 6Why a Quest for Legitimacy?6 (1987)
22 Bodansky (n 223) 324

226 pgrez (n 170) 99

227 plice Donald and Philip LeactRarliaments and the European Court of Human Rig®isP 2016) 119

2Mi kael Rask Madsen, 6Sociological Approaches to Inte
and Yuval ShanyThe Oxford Handbook of International AdjudicatiUP 2014) 38, 392

29JHH. Weiler The Constitut i NewClothes avera®mpee r dirDd0 tshred Ot her E
European IntegratiofCUP 1999) 80

*Oipid
#lponald and Leach (n 227) 120
2 eslie Green, o6Law, Legitimacy and Consentd (1989) ¢

233pgrez (n 170) 98
B4 Legiti macy means that there are good arguments for

legitimate order deserves recognition. lteg§i macy means a political order's wol
HabermasCommunication and the Evolution of Soci@gacon Press 1979) 1-B8cited in Franck (n 224) 541
Andreas FRBlIlesdal, Johan Kar | s sHumanRightsant theQhallengedf Ge i r

Legitimacyd in Andreas FRBI | esdal , ThHeddyiinmacykfénterhagichal n Sc h a
Human Rights Regimes: Legal, Political and Philosophical Perspediél 2013) 1, 13

#6Bodansky (n 223327

ZT\Weiler (n 229) 80

#8g .. the faculty of governing on the one part has fo
di sposition to obey on Thé&Workedf Jeeemy BprahgWiliam Tait 2843249 Bent ha
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legitimacy isoftent r eat ed synonymous!| y*withtebr ¢ fer ddii rf f

goodi#iehjdyggd by an institution: t hat owhi ch ma

unpopul ar decisions and hel ps s §*SFordNeler, t he i

however legitimacyderives from thdeliefin the rightfulrule ofgoverning institutions othe

part of the governetf?H e r wehat mékes a certain practice of power legitimate is the process

through which authority justifies it exer:«

Legitimacy from this perspective, however, retains a normative diorerBodanksy notes that

i t conceptudlly parasitic on normative legitimacy since beliefs about legitimacy are usually

beliefs about whether an insti ti*Fortoisteasoms a n

several scholars have turned® e t h undedstmnding of legitimacy which seeks to bridge the

two**This stressestiei nk bet ween aerophedst beli ords [ agi

hand, and themormative reasons for holding those beliefs the othertHere, the focusi6 t h e

reasons oci al actors hol d % These areudegiedrby Beettmm asn s t i t

6nor mati ve *&sacilbrembedted stamdardls of normative legitinfdéfrom this

per s p e cdvenvpewer relatiodship is notdiimate because gople believein its

legitimacy, but becauseitcanbejiisiied in termd of their belief
On this basis, it can be said that courts sustain their legitimacy because they can justify

the exercise of their power in terms of the beliefs of those subjdwatit authorityIn line with

this approach,his thesis examines how th# courtsand the ECtHRuse dialogue and the

practices associated with that term in order to justify their authority in terms of the beliefs of

those subject to their rulingg/e ber ar gued t hat OExperience sh

29Bodansky (n 223) 337

*Oibid 337

*Lipid 327

According to Weber, there are three types of |l egitim
of enacted rules and the right of those elevated to authority under such rulestoissueccenémpn  t r adi t i on |
on an established belief in the sanctity of immemorial traditions and the legitimacy of those exercising authority
under themé) and charisma (6resting on devotion to t
indi vi dual person, and of the normative pB&doriomyands or o
Society: An Outline of Interpretive Sociolog@yniversity of California Press 1978) 215

3Madsen, 6Sociological Atppd o@r h2z2z8)X 0388&te3hational Co
244Bodansky (n 223) 327

h
r

#5pavid BeethaniThe Legitimation of Powdr Mac mi | | an Press 1991) cited in Ba
Bruch, 0The Legitimacy of Human Rights Courtosf A Gr ol
Human Rightsé (2013) 35 Human Rights Quarterly 955, O
#°¢al e, Koch and Bruch, ibid 961

#7ibid 960 citing Beetham (n 245)

8 ibid

9BeethamThe Legitimationof Powdrn 245) 10 cited i n ¢anthiesecddediionand Br
of his book, Beetham explains: O6When we seek to asses
power relation, one thing we are doing is assdé&ssing h

conforms to their values and standards, how far it satisfies the normative expectations they lGalzawtlit
BeethamThe Legitimation of PowegPalgrave 2013) 11

24



attempts to establish and *Plpasmidrvein Bagerandt he b
Luckmann observedthét[ i ] nsti tutions ... ar*®whbsegkbt i mat e
6justif[y] the i nsnoimativetdigty @l i 6 sdemr alcyf giaVvi n
Judges are no exception. Theym@ogpassive actors but central to the legitimacy of the courts in

which they operate. Krisch notes tidat e g i t i thea c § £>iame ansoidg the key factors

which influence judicial decisiemaking. On the one hand, judges will talgportunities to

enhance the legitimacy tifeir courts as an institutidi* On the other hand, their actions can be
tempered by opposing legima cy consi derati ons, p&titthiscul ar |
regard, Baumbébs research in the United States
audiences, who consist not only of their colleagues, the public, the other brandvesmignt,

b u the leal community, including judges on other c@frf&from whom they seek acceptance.

Li kewi se, Pool e has &fofthe 8Kijudicidryfalowingtre cooferrall i t i c
of their new powers under the HRA may have ushereahimcreasingly audienamnscious

form ofdecisionma ki ng. He suggests that o6if 1t is ¢tr
though their judgmentsre under closer scrutiny, then we might expect them to respond by trying

to persuade this newly interested audience that the new powers they are wielding are being used
in a prop&rn nRaoonleer ®s. vnmakemor ¢ ht e mmwomdsdoush e s e |

consideration of |ikely political r@mificati

4.2 Legitimacy Challenges to the UK Courts and the ECtHR

The emergence of dialogue between the UK courts and the ECtHR has an important
contextual dimension. Thmwers of the UK courts under the HRA and the role of the ECtHR in
the UK legal system have faced repeated challenges to their legitimacy. Both courts have faced

the threat &%inteedasmn df prapasals bl thenKégovernment to repeal the

Z0\eber (n 242) 213

#1peter L Berger and Thomas Luckmaifhge Social Construction of Rlity (Penguin 1971) 145
*2ipid 111

#3Krisch (n 71) 149

>*ibid 1489

*ibid 149

%% awrence Baumjudges and Their Audiences: A Perspective on Judicial Beh@imceton University Press

2006) 24

®Thomas Pool e, O6Har neslsdrndg Hddfef iPoonve ra md ttthee Balsmar s h

32(4)J Law & Soc 534, 556 citing J.A.G. Griffith, 'The Brave New World of Sir John Laws' (2000) 63 MLR 1
8 hid 557

259 fpot
ibid
0L upu describes court curbing a wsatbhcklastsfiom goaernmental 6. . . w
actord resul ting in a formal or informal diminution of c¢

Lessons from National Courtsdéd (2013) 14(2) Theoretice
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HRA,*** reduce the legal status of final judgments of the ECtHR against states from binding in
internati onal 2 aadveven avithdraavdthei UK ofrony the ECHR system
completely?®® There have been severe attacks on the legitimacy of the ECtHR in lpasticu

fuelled by its adverse rulings against the UK in respect of the disenfranchisement of pfféoners,

the deportation of terrorist suspeétaand the issuing of whole life prison senten®é®Bates

notesheret h a.at thécore of the strainedlationship [between the UK and the ECtHR] are
concerns over ... the | &§Thisp omaictyi omrf &g uesstbiow
how Strasbourg has the power that it has to (in effect) ovestide are generally seen to be
reasonable British 0 s i £°fwhethelégjslative or judicial. Further, critics of the ECtHR take
particulari ssue with its evolutive interpredive a
living instrument ... whichmust be interpreted in the light of present day doridio®¥ $hé .

former Law Lord, Lord Hoffmann, for example, criticisech s 6t he banner unde

Strasbourg court has assumed power to | egi sl
publ i @d*°amapproadh forwhicht | ack ed ttuhtd ohat riidewisp,i t | mac
Lord Sumption has <critici s e dbedrenforjuddgdiattR as
fundamental | aw extending well beydnd the te

The UK courts have also faced challenges. The significant new powers bekyotved
HRA brought with them the dilemmas and uncertainty as to the boundaries of their use. Lord
Justice Sales here has noted that the UK courts aré noevitably politicalcourtsin the small
Apd sense that in applying Convention rights

YK ConservanotvectPiamg yHum@®n Rights in the UK: The Con
Britaindéds Human Rights Lawsdéd (3 October 2014)
2<6r21ttps://www.conservatives.com/~/media/fi|es/.../human_rights.pdf> accessed 10 December 2016

ibid 5
i pid 8; Chr i sresa Mayea fightd 20p0eelectiah Drh @ans to take Britain out of European
Convention on Human Ri g fheSelegrapt2@DeceBilbee20li6t i s compl et ed &
<http://lwww.telegraph.co.uk/news/2016/12/28/theresayfight-2020-electionplanstakebritain-european/>
accessed 10 Jan 2017
%4 Hirst v United Kingdon{No 2)(2006) 42 EHRR 41Greens and MT v United Kingdd2010] ECHR 1826
255 Othman (Abu Qatada) v United Kingdq&012) 55 EHRR 1
26V/inter v United Kingdon(2016) 63 EHRR 1
®Ed Bates, 6The UK and StridhkolLogyg Ni 8woaimedi Bgl ar i c
(eds), (n 189) 39, 41
“8ipid
29 Tyrer v United Kingdon19791980) 2 EHRR 1 [31]
L ord Hoffmann, 6The Uni ver sal ioard/Anmwél LebturentOMaréhi ght s 6 ( .
2009) 21 <https://www.judiciary.gov.uk/announcements/spégdord-hoffmannthe-universalityof-human
rights/> accessed 10 December 2016 citiagton v United Kingdonf2003) 37 EHRR 611 [d5] (Joint
Dissenting Opinion of Xiges Costa, Ress, Tirmen, Zupancic and Steiner)
“ibid 23
2L ord Sumption, 6The Limits of Lawd (27th Sultan Azl
<https://www.supremecourt.uk/docs/spedd1120.pdf> accessed 16 December 2016
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than was the case for the domestic courts before thed¥RA s s u behlegitintady tarjd
coherence of their activities willalwaysbeu bj ect t o democr &@%lhtte or po
same veinMastermarnasobserved hat t he 6si gni f f"hestowedbyaz gi n o
HRA raised new questions for the ?%nlpatgilat i macy
t 0o oOeh of maintabhing legitimacy in judicial decisioma k i A Eudher, the concerns over
an undue influence being accorded to the ECtHR have fuelled some of the criticisms that the UK
courts had taken a needlessly deferential approach to the ETtidf®rmer Lord Chancellor,
Lord Irvine, argued that it was imperative that the UK courts counter the perception that they are
Omerely agents or delegates of the ECHR and
effect to the policy preferences of the 8 a s b o u ¥®@ucklceuf retrée.nce was o6dan
our courts' own | €dand mawgulachdgrcawaliypi tndego
respect for domestic and internatio®#al human

The criticisms against tHeéK courts and the ECtHR do not mean that either necessarily
lacks legitimacy. Fgllesdal, Schaffer adtistein pointo u t .ttHe éatt that some of those
addressed by authority protest and critique surely does not necessarily imply that an institution
illegitimate ®herealitynhawever, is muctehamsherdparticularly for the
ECtHR,because c omp |l i ance often requires that subj e
| egi t%# mkdk ef&ampliance, in turn, can further undei ne | e gwhdthermacy : ¢
subject is morally digated and motivated to compiyay depend on whether the agent has
resson to believe that others wilso endorse the norm, for instance beedbsy regard it as
legitimate for whatever reas@f®

Indeed, the judges have shown themselves to be acutely conscious of the difficulties that

they face. The former ECtHR President, Dean Spielmann, has remarked:

We face a constant challenge agards the acceptability of odecisions. This

question is all thenore sensitive as our legitimacy conferred on us by the

B gales (n 14) 26

“ibid

izzMasterman, 6Devel oping a "Municipal Law of Human Ri
ibid

“"ibid 909

28 ord Irvine (n 14) 247

2Ppid

20ihid

Blg . their legitimacy as only indicated by the absenc

silence could indicate that subjects comply uncritically, or that the institutions are epiphenomenal to power and

politically irrelevants o t hat nobody cares to dispute their ostens

235) 13

*2ibid 14

*ibid 13
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Stateghat we find against, and our position is therefore far from easy. Watdo n
follow a particular judiciaktrategy, but it goes without saying that we do think

about how our judgments wie received®*

Likewise, the Court of Appeal judge, Sir John Laws, observingithata w 6osty rasts tipon

publ i c®thasdxpressdedconcernthatwhetehe | aw i s or seems to
of the Strasbourg court ... the resulting feamd resentments may undermine the confidence
which thinking people ought to ha¥&® in the ability of the domestic courts to use foreign

sources of law.

4.3 Harnessing the Legitimising Btential of Dialogue?

Against this background, the judicialinvakg of t he concept of o6di
The popularity of this concept within the academic literatur@agly explained by its
legitimising potentialTremblay notesthait he i dea that some form o
communicationgdeliberation, or discourse may confer legitimating force on political authority
and decision making has been a recurrent theme in contemporary legal, political, and social
phil o&ophyo.

Thelongrunningd e b at es o v enrajtolrd tdéacr dassoci@erdwitif tfiei c u | t
judicial review of democraticallgnacted legislatiomre a case in poinHere, the idea of
constitutional dialogue has become a common, albeit disputed, retort to the contention that courts
lack the legitimacy to interfere with legggion. The crux of constitutional dialogic theory, as
expl ai ned b yhejBdiciargiarot (or $heuld ndt me)the éinal arbiter of the content
of rights, but rather inter acdtisalwigtuhe 0t hteo |deeg
theircontend®®®l nst ead of one di c paditipateigadialoguerdgadingt her |
the detemination of the proper balantetween constitutional principles and pualpolicies,
and, this being thease, there is good reason to think afigial review as democratically
legitimateh?2°

The legitimising force of this idea has not only attracted academic attention, however.
The seminal ar?*®betwvéer theoQanadiah SuprlemegCowet &nd legislature by

#®Dean Spielmann, 6Opening Addr e sSslisidiarity: a EweSidep@mh Cour t
(Dialogue between Judges, @wil of Europe 2015) 43, 45

23| ord Justice Laws (n 7)

20ihid

%7 Tremblay (n 10) 617

288 Briant (n 12) 2551

289 Tremblay (n 10) 617

Hogg and Bushell, 6The Charter Dialogue between Cour
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Hogg and Bushell was writtea,s t h e a ut h torchalledgatheeanthajoritatian i t , o]
objection to the | e?yTheiisuygestipn was thaf ajudiciat decision r e v i
which strikes down legislation could be considered part of a dialogue if the decision could be
6reversed, modified, or av o Weelethsyastheesepr di n
they argued, oéany concern about the f%gitim
Carol an notes that the art incofjuiciabsumemécginthee mpi r
exercise of the courtrscdwejvuedri,ciiatls réeivmpelw cpiotw
democratic | egi t i?’Mngaveyhe oohceptanaliure tha provedérresistble 6

even to the Canadian courts themesf?®°n ot mer el y as a descriptive
template for the legislativg udi ci al %' &he €anadmm Supréme &obegan to

declarea hat 6the | aw develops througHK®andthitthal ogue
judiciaryd s was 6not necessar i’°Burtherhitevasireasoned thedthed o n
a..dialogue between and accountability of each of the branches have the effect of enhancing the
democratic proc®ss, not denying itéo.

Thus, the UK Supreme Courtnst the first to have been tempted by this concept. The
parallels, however, mean that it can be plausibly asked whether that court, like its Canadian
counterpart, invoked the concept of dialogue as a response to the legitimacy challenges which
they faced egarding a particular inténstitutional relationship. Their particular challenges, of
course, concerned their relationship with another court, but the thinking appears similar: an
attempt to rebut allegations of an ox@ncentration of power in one (judal) institution at the
expense of another, and thereby confer legitimacy.

The question is particularly merited given that both the UK courts and the ECtHR have
shown themselves responsive to challenges to their legitimacy. As mentioned earlidraBoole
contended that the conferral of the expanded powers of judicial review under the HRA may well

have fostered an increasingly strategic form of decisiaking as the public scrutiny of the

®Hogg, Thornton andgWei Revj sé€Chdodt én DDAl 2

2Hogg and Bushell, 6The Charter Dialogue between Courl
293 14

ibid

29 carolan (n 179) 210

2%ihid 210

Writing in 2007, Hogg, Thornton and Wright noted: 0
Court of Canada decisions, 9 five provincial appellate decisions, 10 seven decisions by the superior courts of
the provinces or territories, 1 oneci®@on of the Federal Court of Appeal,12 and one of a provincial court) had
referred to the concept of Charter dialoguebd. Hogg, T
27 Carolan (n 179) 211
zszR v Mills[1999] 3 SC 668, 689 as cited in HggThornton and Wright (n 10) 21

ibid
30v/riend v Albertg1998] 1 SCR 493 paras 1389 cited in Carolan (n 179) 211
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courts intensified®* In this regardClaytonhas observed that2 HRAposed i mmense pr act
di f f i %% the UKeartsn the early years of the HRd#ter the UK government appeared

to resilefrom its support for the HRA in its comi t ment t o t he O6war on
particularly critical of judicial deisions under that legislatidfi With Tomlinson, he arguékat

the strict approach of the UK courtsthe Strasbourg jurisprudengearticularly regarding the

duty to do O6no mwased hteh a n wianyeratidEl€)isneh& kyimeamns O
ofaselfdenyi ng TYAdnosamasd wr i t t eBpmaking it sldamthatitheyr e f f
were merely doing what the ECtHR required, their Lordships effectively absolved themselves

from direct responsibilit§*°> The ECtHR has also shown itself adepsponding to legitimacy
challengesMadsen has argued thedrly in the life of the ECtHR was the sensitivity oits

judges to the courtodés | ack of | egitimBcy whi
this end, it employed @ s-ednst ai ned | e gA% whdirplboyma&jydr i spr
devel opments were clearly ba¥ Madseasuggesisthat di p |
this was made possible by thd eppliidal reflexivity of the small legal elite inhabiting the

Court during thdirst 20 years or so, who implicitly understood when to hold back and when to
push for Europ®an human rightso.

4. The Thesis andts Structure

The thesis argues that the UK courts and the
their courtsas a means degitimising their respective judgments in response to the direct
challenges to their human rights adjudication. It will seek to demonstrate that the manifestations

of dialogue, both through judgments and through meetings, embody the mutual participation,
mutual accantability and the ongoing revision and refinement of arguments by these courts,
each of which can contribute to judicial legitimacy at the domestic and European levels.
However, it will also make the case that this legitimising potential is limited ongflparticular

1 pgole (n 257) 557
@Richard Clayton, 6Should the English Courts under
Wicks andHodson (eds), (n 189) 95, 113

Bibid 113
%“Richard Clayton and Hugh Tomlinson, 6Lord Bingham .
Democratic Legitimacy during the fAWar onTomBmghamr 66 i n

and the Tansformation of the Law: A Liber Amicor((@UP 2009) 65

305 Amos (n 13) 580

%®Mi kael Rask Madsen, 6The Challenging Authority of t
Legal Di pl omacy to the Brighton DetbhRharation and Backl
%'"Mi kael Rask Madsen, 6The Legitimization Strategies o
Human Rightsdé Sel ect Bodekunemplddgs Judges: A Critical R
the European Court@OQUP 2015) 259, 269

*Bibid 273
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manifestation of dialoguk the open disagreement by national courts with a judgment of the
ECtHRT carrying adelegitimisingpotential for the Conventiehased system of human rights
protection. As outlined above, the thesis develops grggsenents by addressing four questions.
First, what 1is judi ci adcisiahmdakiaglofdhg Uk odurts amdtheh e c o
ECtHR? Second, what are its functions? Third, what is the role of the informal dialogue between
these courts? Finallyyhat is the role of judiciadialogue in legitimising the judgments of the

UK courts and the ECtHR?

Chapter 2 sets out the methodology which underpinned the research. It offers an overview
of the conceptual difficulties in the existing literature ondivecept of judicial dialogue, as well
as the different functions which have been ascribed to it. In doing so, it seeks to provide the
justification for a qualitative, intervielwased study with the judges at the centre of the dialogue
between these court$ sets out the research design and justifies the methodological decisions
taken during the course of the research.

Drawing upon the interviews with the judges, the domestic and Strasbourg case law, and
extrajudicial literature, Chapters 3 to 6 sequalhy explore the four research questions. Chapter
3 attempts to clarify the form of dialogue through judgments, as understood by the judges. While
a precise definition proves el usi waprgcesslly conc
which the courts, subject to practical and normatigenstraints, exchange views and seek to
influence one another through their judgments. This definition does not differ radically from
existing understandings of judicial dialogue. However, the data clakrthe extent of the
strategic thinking on the part of the judges in their efforts to persuade one another.

In Chapter 4, the thesis explores the functions attributed by the judges to the judgment
based dialogue between their courts. It argues that dialogue purports to mitigate the tensions
arising from their differing institutional perspectives, prevailing légaitions and overlapping
jurisdictions in the interpretation and application of the Convention rights. Dialogue is used as a
way of increasing the procedural flexibility of the Convention system, challenging domestic
judicial complacency, improving thgguality of the principles applied by the ECtHR and, in the
case of the UK courts, bolstering judicial identity.

In Chapter 5, the focus shifts to the dialogue taking place through periodic meetings
between the UK and ECtHR judges. As with the discussiahalogue through judgments, it
examines the form of the meetirigthe frequency of their occurrence, the participants involved,
and the format and tone of the discussibrad their significance. It identifies a number of
procedural, substantive adgblomaticfunctions; each possesses its own value but also appears
aimed at furthering the realisation of a relationship of subsidiarity between the courts.
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In Chapter 6, the various conclusions on the nature and functions of judgasedtand
informal dialogue between these courts are drawn together in order to arrive at the conclusions
on its legitimising role. The chapter sets out in greater detail the nature of the legitimacy
challenges confronting the UK courts and the ECtHR: the jurisdictionalligior that defines
their relationship, the need for the ECtHR to maintain the consent of the national authorities
across the Council of Europe, demonstrate respect for national legal traditions and -decision
making, while maintaining the guise of legal aposed to discretionary decistomaking. The
UK courts face the charges of undue deferen
ascribed to the rights under the HRA which it is their responsibility to uphold. It argues that three
features of discours@s understood in political theory, permeate the processes of dialogue
described by the judges and which manifest through the case law: mutual participation, mutual
accountability and the ongoing revision and refinement of arguments, each performing
legitimising functions within the context of the relationship between the courts and the particular
legitimacy challenges which they face. It places these arguments into a wider context to argue
that O6di alogued si mply r e fegitenacy Srategiespurguedby o f
the courts: the strengthening of subsidiarity by the ECtHR, on the one hand, and the enhancement
of domestic judicial autonomy in human rights adjudication, on the other.

Having explored the legitimising potential of digle between these courts, the final
chapter of the thesis offers a normative critique of the principal form of dialogue through
judgments a sequential process by which the national courts disagree with the ECtHR and the
ECtHR, in turn, revises its jurispdence. It argues that this practice carries the potential to
delegitimisethe ECHR system by promotingdésposition to disobegn the part of national
courts and indeed other addressees of ECtHR rulings across the Council of Europe. It submits
that repated challenges to the judgments of the ECtHR has placed its reasoning under strain as it
has sought to accommodate domestic judicial concerns, and that the apparent saliet@e given
the political climate in the UK at the time of key judgment has fuetiedcerns with an
abandonment of legal principle, diluting its authority and risking further challenge by other

national authorities.
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Chapter 2

Methodology
To restrict oneds inqui r gndpraductsbfthe j udge men
decisionmaking process, rather than scrutinising the dynamics of the process

itself, is in some sense no more intellectually satisfying than attributing Christmas
presents to Santa Claus, or babies to stbrks.

- Alan PatersonThe LawlLords
1. Introduction

The introductory chapter outlined the four research questions addressed by this thesikaFirst, w
i's judicial 6di al o g u endaking of the bikecowtoand teeXECtHR?f t h €
Second, Wwat are its functionsPhird, what is the role of the informal dialogue between these
courts?Fourth, what is the role of judiciaialogue in legitimising the judgments of the UK
courts and the ECtHR?

The task of answering these questiwas undertaken usingiaalitative researathesign
consisting ofin-depthinterviews, thematicanalysis, case lawand deskbased and library
researchThe traditional methodology dloctrinallegal research in the use of statutes and case
|l aw 6éto identify, anal yse aluiad desmyed totbe ani s et
inadequate strategy for answering the reseajgbstions. As was shown in the opening chapter,
both o6dialogued and 6l egitimacy6 OGabael oig iseplut e
particularhas been attached to intefans between judges which occur both within and outside
of the context of their judgments. It was thus felt that the use of case law alone would provide
limited insights in redting an understanding as to the role of these interactions in legitimising
thejudgments of thesecourBat er sonds quip over the | imitat
was made specifically in the context of his seminal study of the decrsaiing process of the
former Judicial Appellate Committee of the House of Lords. Notethehis words underline
the importance of seeking to understand judicial interactions, which transcend the narrow
confines of written judgments, using a methodology which also looks beyond those judgments.

The aim of this chapter is to justify the methodological decisions which guided the
research. Parts 2 and 3 outline the existing research on the two forms of digjloggeent
based and faem-facei discussed in the introductory chapter and its linWw#h regards to

dialogue through judgments, Part 2 observes divergent understandings within the scholarship as

! Alan PatersoriThe Law Lord§Macmillan Press 1982)-2
Terry Hutchinson, 6Doctrinal Resear ch: Researching
Research Methods in LafRoutledge 2013) 7, 9
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to the form of the interactions, the degree of reciprocity involved in those interactions, and the
presence of varied normative positions asdw dialogue through judgments should proceed,
based on different viewas to the nature of the judicial role under thertanRightsAct (HRA)

1998. In Part 3, the chapter observes the wnaaiging functions which have been ascribed to the
idea ofjudicial dialogue, alluded to in the introductory chapter. In respect of the functions of
faceto-face dialogue between judges of the courts, however, it notes an information gap
necessitating further research into this area. In Part 4, the chapteragtistgication for the
research design and the interpretivist approach to the study of judicial didlagee on the
limitations of the existing research, and the qualitative method which structured the research
process. The remaining parts of the chaptstify each aspect of the research design. Part 5
addresses the use ofdepth interviewing and its limitations in this context, while the sampling
choices and issues of access are set out in Part 6. An explanation of the choice of interview
guestionss provided in Part 7, and the method of thematic analysis applied to the interview
transcripts is set out in Part 8. The other materials which were relied upon for this research are

addressed in Part 9. The reseagtical considerains can be found ithe Appendices

2. Discerning Dialogue in the Judgments of the UK Courts and the ECtHR
21Whato unt si also goude 6 ?

Dialoguethrough the medium of judgments is generally considered to be defined by two
features. First, it involvaateractionbetweercourts in the form thexplicit citation by one court
of the judgments of courts from outside of its jurisdicti@ncourt might cite the judgment of a
national or supranational counterpatits6 mi n o r r*ash pointtohdesaigsion ithe
reasoning befdirte drdilse d agaue &.thiihejyggrmentas sorde ol | o
sort of ®anditthotriusy 6dico@ctrli put est he THeadtofi ng o
citation, however, is said to allowu d g e s 0t oforago ocoores' nterpretations of a

3Gelterand Siemsobser e, however, that 6There can also be dialog
crosscitations ...we do not know how much foreign case law may matter behind the scenes all the while that judges
... do not mention it explicitly in theiropinons 6. Martin Gelter and Mathias Si e

Way Traffic? An Empirical Analysis of Cros3i t ati ons Bet ween Ten of Europeds
Utrecht L Rev 88, 99
“Christopher McCrudde
Constitutional Rights
® ibid

® ibid

"Taavi Annus, 6Comparative Constitutional Reasoning:
Duke J Comp. & Int'l L 301, 311

n, 60 A Co mmtional Judicial Confersatiansnann Ri g h
6 (2000) 20(4) OJLS 499, 512
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parti cuhndtotherebgigmeddj udi ci al willingness (and e\v
of a broader international di scour seb

Second, Watis said to distinguish dialogue from isolated citations t hentob el e m
reciprocity?® between the courts involved ithe form ofan 6éexchange of %
e x p e r i**nnhis eespéctialogue ioften distinguisheffomthed oway tr ansmi ssi
6oway t,Parfdédedtri @md n'dofideas betweeh courts, each referring to the
situatonwheré a court whose ideas or conclusions ar
the national or supranational level, is not a -seliscious participant in an ongoing
c o n v e r *§Bialogue,instead, is said to be characterised by caumsu t ual lagd r ead i
discuss ng each ot he'fAdcsc grudriinsgp rtuod ePr@oreed@., it consi
of ar g'larenetist6 one which 6develop[s] in a fra
occur cad$PebWi taeedimilarly notes that 6a re
arguments, requires a series of subsequent references in different cases raisamg simi
p r o b 1?%Farshi reason, Slaughter, themost vi si bl e ané&ofithef | uent
concept, suggests thatd i r e c t ?* betiveeh cowgtsim®risists@fc o mmuni cati on b
two courts that is effectively initiated by one and respondedtolbye  6°andumderpinned

by &éan awareness on the part of both part.

8Mel i ssa A Waters, O6Mediating Norms and lIdentity: The
glnd Enforcing I nter nat87,007al Lawé (2005) 93 Geo LJ

ibid

©Torrl nge Harbo, 6éLegal I ntegrati on thaldaodAgdiéNdlikagmperi al Di :
(eds),The Practice of National and International Courts and the-{Peagmentation of International La{Hart

2012) 167, 169

“Al'l an Rosas, 6The European Court of Justi 6®1(@n Cont e
EJLS 121, 131

2Cl ai re LDouthe®ur eSuTlxhe | mportance of Dialogue: Globaliza
(1998) 34(1) Tulsa L Rev 15, 21

13 Gelter and Siems (n 3) 88

¥ 6 He ubDubéurx12) 17

“AnneMari e Sl aught €rr,anéA uldyipcaladgyCoonfmuni cationé (1994)

Tzanakopoulos, o6Juldexelal GDOVveald nguee:i nTMalltmpact of the
and Nollkaemper (n 10) 185, 188
ibid

L 6 He ububeurx12) 21

18 Aida Torres PérezConflicts of Rights in the European Union: A Theory of Supranational Adjudicgdioi®

2009) 112

Yibid 111

Bruno De Witte, 6The Closest Thing t o-Pesmar@utiireatyi t uti or
Revi si on Pr oc em,€doleiLyonsRra Ndil Walkerded€pavergence & Divergence in European

Public Law(Bloomsbury 2002) 39, 41

ZlIRonald J. Krotoszynski Jr., o6fAl6d Like to Teach the
Dialogue and the MusésReflt ct i ons on the Perils and the Promise of
104(6) Mich L Rev 1321, 1328

2gs]l aughter, 6A Typology of Transjudicial Communicatio
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corresponding willingnes &Thusothetideds that thecrese unt o f
citations between particular couats e Oerizedby sucht degree of mutual engagement and
substantive debate that it amounts to an ongoing conversation conducted through the medium of
judicial® opinionso.

Turning to the context of interestpwever, academic accounts vary ash®form of
judgmentbaseddialogue between the UK courts and the ECtHRere are three issues here.
The first two are descriptive. First, while dialogue is generally thought to be characterised by
explicitinteractions the nature of the interactions to wibe term dialogue has been applied is
extremely wide. Second, although dialogue through judgments is usually defiresipogcity
between the courts involved, there are differences of view as to the directnessecfihatity.
The third issue is mative. There are striking differences of view as to how a dialogue between
these courtshouldtake place, based on divergent views as to the nature of the domestic judicial
role under the HRA.

2.2. A Spectrum ofDialogic Interactions

Intheintroducto y chapter, it was agsligessonbewadntwéodi al o
or more people or groups, especially one directed towards exploration of a particular subject or
resolution of a probledf® with connotations of discussion, collaboration, agreement,
disagreement and opposition. This malleability has allowed the term to be applied to a wide
range of judgmenbased interactions between the UK courts and the ECtHR. One way of
categorising thesmteractions is via a spectrum oboperation and contestatfdror, as the
former ECtHR President, Je&ha u | Cost a ha songensudf® dialogue #nd t we e n
di al oguecotfie®®e d on o6

There are two broad forms of interaction that might be coreside reflect consensual
dialogue. First, it is said that such a dialogue can take pllaeesthenationalcourts apply the
judgments ofthe ECtHRoungs uggest s t hat odi al ogue bet ween

when national courts take accowfhidecisions in the Strasbourg court, recognising the way in

ibid
®pavidS.LawandWe€hen Chang, O6Theclhiiami D$ abfogGledb &R 01ddi 86 W
%6 di al Qxiprd Bidionary of Englist3™ edn, OUP 2010)

*Ming-Sung Kuo, 6Di scovering Sovereignty in Dialogue: |
Conflict in the Pluralist Legal Landscape?d (2013) 26
% JearP a u | Cost a, -Rad @ostae, Presidbnyof theecEaropean Courtofman Ri ght sdé (Vi si

Constitutional Court of the Russian Federatior,l10May 2007)
<http://www.echr.coe.int/Documents/Speech_20070511_Costa_Moscow_ENG.pdf> accessed 10 December
2016

#ibid
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which the court has interpreted Convention rights in the past and predicting future refinements of
the definitionofC o n v e n t i *BSimilarly, Qolsta absrves such a dialogue wherational
court o6écoordinates its decisions with the St
gui de o Secynd,iit had been suggested #minsensual dialogue takes place whiee
ECtHR agrees with a judgmendf national courtsit 6 rt only endorseshe decision of a
constitutional court but YMastermarchnstrueseiadogueni n g
inthiswayasthpr ocess of oOupwar d i Rdrticulacemphasisiméthus at i o
been placed on the pottial for consensual dialogue on those occasidreye theJK courts
develop the Convention princad in areas where there isdtear and constadif jurisprudence
from the ECtHRIn the view of the former Lord Chancellor and leading architect of th&,HR
Lord Irvine, such areas in which the ECtHR has not reached a settled view offer the UK courts
dhe greatest scope to enter into a productive dialogue with the ECHR, and thus shape its
jurisprudencé®

Dialogue based on contestation, @rc o n f f° idialdgueadowdd also be said to
encompass two broad forms of interactibinst, such a dialogue is thought to manifest where the
UK courtscriticise ordisagree with a decision of the ECtFRhis disagreemedt may be bas e
on the different reading oféfacts or the law by a national court that in effect reviews the merits
of a judgment of ®*Mastetmanatdéebhnaéscoiicals 6f or m
engagement withthe Strasbourg jurisprudence domestic adjudicatian leading] to a
reconideration and refinementoftlieu r o p e an Co &kt is thisform af istéractioo n 6 .

¥Alison L. Young, ©6Whose Canyweént(ibkh Qdmshtt sL aBkeogdg,he
<http://ukconstitutionallaw.org/2012/02/12/alisbgoungwhoseconventiorrights-arethey-anyway/> accessed 17

November 2015
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(Lord Slynn of Hatky)

®Lord Irvine of Lairg, O6A British Interpretation of C
¥Alec Stone Sweet, O6From the Point of View of Natio
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Europe 2014) 226, 24

Bjorge defines this dialogue as the 6cases where the
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which is subject to the dialogue label most frequefft§econd, it has also been suggested that a
conflictual dialogue arises in those instances wtiesECtHR disagrees with a decision of the
national courts Sales observes that the role of the ECtHR in dialogue with the UK courts is in
6 ¢ o r r “Adornestic jgdiyments that it considers to have reached a mistaken interpretation of
the Conventionrights Thus, it is thought that tfand ECt HF
to the extent that domestic courts have failed to apply (the substance [&iTHR] law
prop&rlyo.

It must be noted that these categories are not easily demafdegderactions between
the courts ovea particular issuean involve botltonsensuandconflict. A domestic judgment
which criticises an ECtHR judgment, for example, might nonetheless apply it, thus reflecting
conflict and consensus simultaneouslyrther whether a given interaction is to be considered
consensual or conflictual is a matterifsterpretationindeed, many of the UK cases where the
UK courts either contested or considered contesting an ECtHR decision have stressed the
cooperativenature oftheir endeavour: the criticisnessr e al ways expre®sed a:
6val ttabdt edme & Equallygthose julligmenighich apply the Strasbourg principles,
or further develophe protectiorwhichthey accordo theConvention rightshave thepotential
to be onsidered a form of conflicKavanagh, for example, has warned that attempts by national
courts Ot o gi v epretatiomal Convergienmghts would weakernt aed dilute
the authority of the Strasbourg court and underntieeduty of judicial comity which exists
bet ween the domest i*di&redvi Ster, a sYbaiinrgg w@a nrst & .z
interpretedas an assertion of the domestic courts to challenge the role of the Strasbourg court to
def i ne* Nonethélesss tiile these are not watertight categori¢seydemonstrate the

breadth of judgmerbased interactonso whi ch t he term &6di al ogueo

“e. g. Lord Irvine (n 35) 247; Philip Sales, 6Strasbot
Lor Il rvined [2012] PL 253, 264 Richard Clayton, 6Smo
Stasbourg Case Lawé [2012] PL 639, 633; Merris Amos, 0
European Court of Human Rights6 (2012) 61(3) | CLQ 557

“! Sales (n 40) 263

2 Nollkaemper (n 38) 542

“3Pinnock v Manchester City Cnail [2011] 2 AC 104, [48] (Lord Neuberger MR)

“R v Horncastle and othef2010] 2 AC 37311] (Lord Phillips)

>R (on the application of Chester) v Secretary of State for JUgGdel] 1 AC 271 [34] (Lord Mance)

“6 Aileen KavanaghConstitutional Reviewnder the UK Human Rights AGUP 2009) 157 cited iAlan Green,
0Through the Looking Glass? Ilrish and UK approaches t
*"Young (n 30)
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2.3 Reciprocity

The second descriptive issue aed shagg U eaen
applied concerns the directness of the reciprocity required between the courts in order for the
di al ogue | abel to be considered appr'tmri at e.
are subject to adjudication both in the domdstial system of an ECHR Member State and then
the ECtHR, affording both the oppor*inthsi ty t o
respect, accounts diverge as to whether dialogue can take place within or between what Bjorge
cal | s ao nopfldeDinbogaelithia a factual complex occurs where a particular case
dirst comes before the domestic courts and then before the Europeair&exemplifying the
first view is the Court of Appeal judge, Lord Justice Sdgalogue, in his viewshould allow
domestic judicial conclusions on a pariicul a
He observes that UK cases whialsteada r e resol ved i n the cl ai man
leveldonot6 r eadi |y giveitihse hted ELt HiR®l. ogue w

Dialogue betweenfactual complexes, on the other hand, is said to occur where a
judgment of a national court is subsequently considered by the ECtHR, however in the context of
a different case and set of factCommentators in this seacdeamp have a more flexible view
of thereciprocity involved in dialogue. Bjorgamong thenpoints out thatidlogue between the
courts takeplace between factual complexes as well as within théfhe same view is also
evident in Amdbed aad o cibaiieendhiskgdodesahdithe ECtHRON
this view, dialogue involvesthecoudés a ki ng deci si ons i n common;
problems or conflicts collectively; determining together which opinion or thesis is true, the most
justi fi ed’Applying thiseunderstanding,. Amos observes that al ogue 6i s T
widespread as °“hibequis¢di he ptrhotghbedthe majorit)
determined via the application of the clear and constant jurisprudencefofxhe HPHom this

basis6 [ i ]t is not in every HRA | udgmaaguewithhat ev

“8 Bjorge (n 37) 223

“ibid

*ibid 149
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*23ales (n 40) 4263

3 ibid 265
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* Bjorge (n ) 149 citingHorncastle(n 44) andAl-Khawaja and Tahery v United Kingdof@012) 54 EHRR 23
(Grand Chamber)

% Amos (n 40) 559 citing Luc Tremblay, The Legitimacy of Judicial Review: The Limits of Dialogue between
Courts and Legislaturesd (2005) 3(4) 1JCL 617, 631
*ibid 631; Amos (n 40) 559
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t he E &FoHAnDs, the key opportunities for deliberative dialogue have arisen where the
domestic courts believe the ECtHR has takervtomg approach where they have a margin of
appreciation in how to decide an is$G@nd where the relevant Strasbourg principles lack
clarity.?® In these scenarios, she suggests, the UK courts issue their judgments and either
expressly orsebeyk ienvpelnitcuaatli ocro ndf it ma v iopegtof t o ; t
the ECtHR to give its view on the position adopted either in proceedings brought by an
unsuccessful claimant orimrelated proceedingS® Thus, Amos acknowledges that where the
UK courts have adjudicated on a Convention right, the ECtHR might engage with the views of
the UK courts not simply if the same case sul
proceetdi ngso.

A third and widercategory which could be addéereis dialoguebeyondfactual
complexes. On this viewveyen the mere potential of a domestic judgment to influence the ECtHR
in its determination of the European consensus on the minimum level of protection to be
accorded to a particular Convention rigtas be considered to reflect dialogitéas thus been
argued thatlomestic judgments which accord protection to the Convention rights, even where
the ECtHR is yet to make a similar findirjso formpart of a dalogue between the courts,
irrespective of whether those judgments tdiseernibly influenced judgments BCtHR. In this
regard, Lord Irvine cites several such domestic judgneengsidence of dialogféHere, what
appears to be important is the possibility that the ECtHR might make use of those judgments at
some unspecified point in the future or in its determination of where the European consensus lies
on particular issue¥ It is dialogue beyond factlaomplexes to the extent that it is seen as
immaterial whether the ECtHR has commented on the domestic judicial conclusion, either by

considering the same case or in an unrelated case raising the same issue. Notably, however, this

®ibid 583

®Libid 566567

®2ibid 567-568

%3 ibid 568571

®*ibid 568

% ibid 568 (emphasis added)
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for the Home Departmefi2009] 1 AC 1198jn re P (Adoption: Unmarried Couplej2009] 1 AC 173 ited in
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®Wright, for example, argues that 6The process of
states takes the form of a dialogue between the su
musttave regard to the changing conditions within é C
convergence as to the standards to be achievedo. J
Towards an Indigenous Jurisprudencof Human Rightsé [2009] PL 595
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is directly disputed az category of dialogue by Sales on the basis that the EGtHIR able to

subsequently consider and comment on the accuracy of the concfilsions.

2.4 Competing Normative Perspectives

The third issue concerning the form of dialogue through judgments &useshe
di scussions on the duty to Otake into accounrn
there are various suggestions akdw dialogue between the coustsouldtake placein both
normative and practicérms,based on particular understandings ofjtiaicial role under the
HRA. It is in this respect that the most significant differences of view on dialogue through
judgments have emerged, with Fenwick notirtgalarisation of opiniod’™

On one side of this glarisation are those adhering to what is labelled the
6incorpbvaewpnwboodargue that t he?tdigRvédeffacas des
only to those rights which could be enforced before the ECtHBponents of this view stress
the explicitintention behind the Act to relieve potential ECtHR applicants from having to take
t he 61 o n'Yroadto Strasbaum dndl pototthe HRA provisions which refer explicitly
to the Conventiofi? Alternative views of the HRA, however, understand theslatjon either as
a tool for 6bbendphingp mm@o nlokas ravinrcorteeact teido nasnde \
di stinctly domest {°Ttheypantautithatshe riglits contaiped Inthe HRQ h t s o
are contained in a domestic statlta,n d hi ghl i ght t he Gwithimteel y dom
HRA, such as the declaration of i Awohighati bi l

% sales (n 40) 265

“Hel en Fenwick, 6What 6s Wrong with s. 2 of the Human
<https://ukconstitutionallaw.org/2012/10/09/hefemwick-whatswrongwith-s-2-of-the-humanrights-act/>

accessed 10 October 2016

“"Masterman, o6Deconstructing the Mirror Principle6 (n
"2ibid 118. Masterman notes that such a view was exemplified(iskJedda) v Secretary of State for Defence
[2008] 1 AC 332 [55] (Lord Rodger): 6The House ... is
fare before the European Court in Strasbourgd.

3 Home Office Rights Brought Home: The Human Rights Bllm 3782, 1997) 1.17

"n particulr, adherents to this view point to the rights themselves, lifted verbatim from the ECHR (HRA 1998 Sch

1), the fact that a person is to have victim status for the purposes of a claim under the HRA only if they would also

have a claim under the ConventigrlRA s.7(7)), the explicit directions to the courts to take into account the

judgments of the ECtHR when adjudicating on Convention rights (HRA s.2(1)) and the principles applied by that

court in awarding damages (HRA s.8(4), and the fact that the Agtseopimisters with the same power to introduce

remedial legislation to address both domestic and ECtHR judgments which find violations of the Convention. Sales

(n 40) 258260
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HRA obligations apply. They also point to the flexibility contemplated by the s.Z%Tihese

distinctunder st andings | argely shape their adhere

courts should proceed. In particular, the accounts differ in their level of support for the two

stipulations of th&Jllah®! principle, encountered in the introductory cteapthat the UK courts

shoul d accHBand 6& 6 pramotdsetédthe Convention rights than the ECtHR.
Someadopting an incorporationist view of ¢t}

theUllahappr oach and suggeé s g*lietskeplacehedJK coartstiould ui t f u |

not outpacehe protection that has so far been accorded to Convention rights by the existing

ECtHR case law. The most prominent advocate of this view is Lord J&stieswho places

great weight on the fatitat any judgmenibased @logue between the UK courts and the ECtHR

has t o t ak the highlafarneal pwocetunal limits 6f litigation in the domesburts

and bef or &wi ndsc@€forid &réct exchange of viewbefore resolutn of a

particular casg® For this reason, he suggests thdiadogue demands from the UK courts a

Gelatively cautious approach where there is no clear lead given by the EGF{FEchoing

Lord Br own 6 #l-Skeinif® hekpointsy outithat wherthe UK courts apply the

Convention r i ghheECtHRxannogreadily comestshe gifdandthushe

situatond oes not o6readily give ise to a dialogu
Other authors adhering to an incorporationist view, however, aed\eqgtrict that that

the UK courts should do O6no | essd6 ttan the

conception of dialogue made apparerthgHorncastl€" line of cases, where the Supreme Court

has repeatedly asserted its freedom to pudsalegue with the ECtHR by refusing to apply

judgments which have caused concerng) ase c ¥ah@r 6 not the way a di

®For Klug, for example, the fact that 6British courts
HRA ... is an essential hallmark that distinguishes the HRA fromarc or por at ed treaty typica
I't 6places it in the realm of a bill of rights that t

by domestic judgeso. Francesca Klugeadp Balk oheRdght

701, 707

22 R (Ullah) v Special Adjudicatof2004] 2 AC 323 [20] (Lord Bingham)
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8 sales (n 40) 264
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courts s h o $linder viewldielogpelstzoaldendt be conducted through a domestic
c o ufrudtrating the purpasof the creation of a binding supmaa t i o n &' Insteadyéu[rtt]o6h. e
input of domestic courts and the constructive dialogue ... should take place at the stage of
scrutiny, by the Strasbourg judges, of domestic jurisprudence clarifyirgpihie juris of the
member states on a particular aspect of adight

Those who understand the HRA as more than an incorporationist statute, however, argue
that dialogue with the ECtHR requires that the UK courts should be willing to go further than the
ECtHR. Exempgfying this view, Claytorhasarguedhat6 [ hld, as a matter of judicial comity,
it is necessary for the domestic courts to comply with Strasbourg jurisprudence as a minimum
requirement, no principle requires the ECtHRefine the ceiling of Conventiaights under the
HRA%BY recognising this, he sinthgabsenceofpr@at t h
existing jurisprudence, stimulat[a]dialogue with the ECtHIR” In the same vein, Masterman
suggests that where the UK courts accord protetdiarConvention right, notwithstanding the
absence of a directly appl ioneafidHe &ey iBdatdisof j ud gr
emerging consensus (or ot he%awids et)h earmeobnyg fCaocnivl
upward influence of natioha courts i ® this dialoguebd.

At the same time, some commentators viewing the HRA as more than an incorporationist
statute maintain that dialogue requires a willingness by the UK courts not onlfutthgwthan
the ECtHR buto disagree witht in some circumstanceémong these is Lord Irvine, who
argues that the UK courts hinder rather than create dialogue with the ECtHR when they treat its
judgment s as bi codrtiwhich sybordinates dselitd falow adotker's rulings
cannot enteinto a dialogue with its superior in any meaningful séf¥eFenwick takes a
similar view, ar gumerelyimpldmerta Straskourgjuddrifentcasinthet s 6

191 such a dialogue is not promott¥ b e ¢ a utsndstoi t 6

most obvious example AF No3
mean that the domestic judges remain outside any process of development of a European

jurisprudencetowhit t hey contrifute a fresh voicebo.

*ibid 165
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1991 ord Irvine (n 35) 247
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1%ibid

43



Thus, the varied normative positions at work within this context have created divergent
understandings of the nature of dialogue between these courts and how it should take place, with
authors variably defending or disputing the desirability ofthe UKtcaur d oi ng O no mor €
|l essd6 than the ECtHR in the protection which

3. The Functions of Judicial Dialogue

What the chapter has established thus far is the breath of judgasest interactions between

the UKcourtsad t he ECt HR to which the term 06di al og
literature, the differences of view as to the directness of the reciprocity required for this label to
be considered appropriate, and the divergent normative positions as to luiaatgee should

unfold. There are two further dimensions to the literature, however, which merit attention. First,
as mentioned in the introductory chapter, a considerable range of functions have been attributed
to the idea of judges engaging in dialogu®tgh judgments. Second, there is, by comparison, a
lack of information regarding the functions of informal judicial dialogue in this context. The
following sections address these points. It will be argued later in the chapter that, combined with
the isses explored so far, they justify a research methodology which focuses on the insights of
the judges involved.

3.1 Dialogue through Judgments

Five functions commonly attributedo judicial dialogueare crossinfluence, the
enhancement dhe quality of julicial reasoning, mutual accomnatithn, judicial empowerment
and the strengthening of human rights protection. These insights provide a framework against
which the judicial understandings of dialogue between the UK courts and the ECtHR can be

compared in Gapters 4 and 5.

3.1.1 Crosdnfluence

First, judicial dalogueis thought to manifest in crossfluencebetween courtdVaters
conceivestas Ot he engine by whi engagdio timeceonstitativec our t s
process of creating asthaping international legal norms and, in turn, ensuring that those norms
shape and i nf omthdsamevey, dialogue between the UK courts and the
ECtHR is often understood as crasBuence in the development of Convention rights. Young
s u g g e sdiabgue isn@ttbestunderstoodinteons a c | as h o'f°busratherer ei gn

1% \Waters (n 8) 490
1% young (n 30)
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¢éas a means of refining the definition of Convention rigfitshrough the respective judgments

of the national courts and the ECtHRccording to Lord Irvine, dialogue purportsdo nf | uenc e
Strasbourg's approachdoe c i si ons of Band6éiSuplreemec €Eouheé 6app
the Strasbourg C&Urt wultimately adoptsd

3.1.2 Enhancingthe quality of judicial reasoning

Second, jdicial dialogue $ said to enhancedhguality of judicial reasonindregular
interaction between judgésthought o 6 produce a better solution
one i nd%wind u aHédebate gith pticipants adding arguments not thought of by
ot h &%irstiie present contex@alessuggestshat the ECtHR can correct erroneous thinking
by the UK courts in their determination b&tcontent of Convention right§-Equally, he notes
thatUK courtscan, through their interactions with the Strasbourg casetavect judgments of
the ECtHR wherehe latterhas misunderstoodomestic law and alsop r o v dethieed 0

reasoning**to assisthe Courin thedevelopnent of its principlest the supranational levef

3.1.3 Mutualaccommodation

Third, judicial dialogue is linked to thewutual accommodatioof overlapping sites of
judicial auhority in instances of conflict. Kuo explains th@atT hr ough t heir dec
different judicial and quagudicial bodies involved in this interplay aegpected to signal to
their counterparts on what conditions and to what extent judiciadestaint will be exercised
in order to avoid sitting i nOnthid\gemeaohtsidon ot h
seeks to Ol ocat e betweep constiteitional brdecs shrowgh its gvenrjudiaal
rul iAHpeb6a successful dialogue begins with co
cooperation, |l eading to the resol ulindhe of pc

same ein, Feldmansuggestdhat wherea UK cour t oconsciously 1

Strasbourg case law ... to protect'tthomesdtcrian
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produce some uncertainty, but it also allows dialogue with the Strasbourg/banlrcan lead to

a realignment of the jurisprudence in each jurisdiction® et abl i sh™ onsi stenc

3.1.4 Judicialempowerment

Fourth, commentatogoint to the potential of dialogue to empower the judges involved.
Amos argues that dialogue between the courts has the potential 6 a dr aimthegd i ¢ i n
power of tfimtingtuhdaitc i6Galbky §,udges have been enabl
the ECtHR to take many decisions that! hey m
Related to this is theéiew that dialogue can cultivasgransformation injudicial identity?* It is

argued that increasing interaction between judges froerelift systems might encourage a shift

from 6a narrow, national i st conception of

both domestic public opinion and to ¥xecut,
towar ds O0a mioterrmatiomaksyy eoncspition ef,the Judicial role ... as mediators
between international and domestic legal norms, and as protectors of individual rights under

1i’23

i nt er nat-f &aog lfurthera Slaughtehas famously argued that througtegular

interacton, through judgments and fat®face,judges would come to conceive themselves as

part of a 6gl obatHeroenmumtitte iorfs tciotuuttisdnal i de
the professional identity of the judges who sit on them, is forgedimydheir common function

of resolving disputes under the rule™f | aw
charact er faswead ebfigessaséopselt i ci pant s i n *4Whileo mmo n

the judges do not shed their identities regional or international judges, they become

6increasingly part of*a |l arger transnational

3.1.5 Enhancing the protection of human rights

A further function attributed to judicial dialogue is the enhancement of human rights

protections. Mazzone notes that | uehhaoang! di a
8ibid 555

119 Amos (n 40) 579

12%ihid 580

i) aughter, O6A Typology ohfhi15r9#nmhpemMdr cealSl Eammuer ¢ atdif
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e f f &28At thedforefront of this view is Slaughter, whaogueshatdegular and interactive

tranjudicial®

@olmmudh i tc@att baed 6spread and enha
r i g H'Os this view, the common sense of judicial identity as members of a community of
courts charged with upholding individual rights fadd®y regular judicial interaction leads to a

greater judicial willingness to uphold the separation of powers and check abuses of executive
poweras O6courts bol stered by communication wi't
be bolstered inthee f f ort s t o mak e .PP4Cemmentators herevrequentlys h e &
point to theSolangé® exchanges between the Gern@onstitutional Court and the European

Courtof Justice(ECi)dd escri bed as t he “tofjuicisadiloguanahich ¢ e x a1
are credited with catalysing thea t tlewelopnsenof its fundamental rightsirisprudencé

The constitubnal court insisted that it would continue to exercise its constitutional gower

review the compatibility ofEuropeanCommunity legislation wit the fundamental rights
contained in the German Constitution 0so0o | on
available at Community leveTheECJ r esponded over a series o
mixture of national and international humang ht s g GC4Thiswas ® ¢hs éventual
satisfaction of the German constitutional colitanakopoulos explains thatits Solange 1’
decisionthe court heldthativoul d oO6refrain from reviewing C¢
with the German Constiu t **®soodg as equivalent protection continued to be offered at the

Community levef:*

3.2Informal Judicial Dialogue

In contrast to dialogue through judgments, the role of informal meetings between ECtHR
and national judges has received less attention. At first glance these interactions perhaps raise
suspicionappearing at o n c e ous ant \ragugly canspiratofdf’c o nj u rimageg 6 a n
of judges trottingtie globe to chart the courseaminstitutional law behind closed dodwesfore

Yjason Mazzone, 6The Rise and Fall of Human Rights: a
CJICL 929, 959

5] aughter, 6A Typologyaofi oivarf®j 0dil&i2al Commun

Blipid 134

¥2ipid 135

133 5plange B7 BVerfGE 271 [1974] 2 CMLR 540

134 Kuo (n 27) 362

135 Tzanakopoulos (n 15) 192

%5l aughter, 6A Typology of Transjudicial Communicati ¢
137 5plange 1173 BVerfGE 399 [1987] 3 CMLR 225

138 Tzanakopoulos (n 15) 192

ipid

140 aw and Chang (n 25) 535

47



returning home to impodhis master scheme on their unwitting compatéititsMcCrudden
however,advisescaution when approaching shaspect of intejudicial relationshipsin his
view, informal dialogues between judges from different jurisdicti@m® doubt ... result in
some influences (such as a countryds culture
whilst important,are difficult to pin down and prone to oveor undef) estimatiod’*?
Slaughter suggests that such meetings perform several of the same functions as dialogue through
judgments. They leadtocrebsn f | uence ( 6ed ec a t*denhaneajydicial. cr o
reasoning (6broaden the per ¥medccan assestsin toef t he
transformation of judicial i1 dentity (O6soci al
judi ci al “eRutherr ghe argues dhateth provide an important buffer to the
interactions through judgments as o6regul ar 1
assurance that conflict will not scalate an
There are few insights available inteetrole of informal judicial dialogue within the
ECHR system, however, and even less analysis of their role between the UK courts and the
ECt HR. Patersonds research on the Supreme C
members of théesascensus o06i acusafinterestngls and |
Mak observes different levels of enthusiasm on the part of the Justices fdp-face
engagements with their counterparts from other jurisdictihSome reportedly described
themselvesa 6 i Wawmldarcd ai m t o fi ndi rfdwhikevievmgsemec h an g e
of their colleagu¥anads moext 6 e oréEcmiagbladghid. &i 8 § 0
some of the judges interviewed for Nkakobs re
potenti al t o ¥ Bupthem Mak nbsedves thati agpndipal motivation of the
Supreme Court Justices is 6connected to spec
the development of the common law and concerning the appliGnd development of EU law
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and t he®BEe@htRh@se insights, however, there has been little research to date on the

role of these meetings.

4. Research Design
4.1 The Case for a Different Methodological Approach

The discussion in Parts 2 ande8tablished a number of points from the academic
literature addressing judicial dialogue between the UK courts and the ECtHR. First, the term
6dal ogued has beenofpaggmentbasatll interactions. Secoddete area n g e
differences of viewas to the directness of theciprocal interaction required for the dialogue
label to be appropriate, varying from interactions between the courts over the same case and set
of facts to the more general process by which the interpretation of Conveghitmeavolves
over time. Third, there are divergent normative positions as to how juddrased dialogue
between the courts should take place. Fourth, a wide range of functions have been ascribed to the
idea of dialogue through judgments and, fifth, thelddtle information or research concerning
the functions of informal dialogue between the UK courts and the ECtHR.

These points created certain difficulties. Taking the broad spectrum of judicial
interactions to which the term dialogue has been apptiedght be argued that the judgment
based dialogue between the UK courts and th
famous description of the UK const@Sinecetheé on, 6
passing of the HRA, it could baig, everything that happens between the courts is dialogue, and
if nothing happens that would be dialogue a8f&€ombined with the differences of view as to
the reciprocity required for the o6dial ogued
views on how dialogue should take place, what manifests is the puzzle of judicial dialogue,
encountered in Chapter 1. The content of the concept becomes opaque; its apparent malleability
serving to 6myXtify the meaningbo6.

A further difficulty is that the xsting research had yet to exploredepth thgudicial
understanding of the nature of dialogue between the courts or why reliance upon this concept and
the practices underpinning it has become central to their relationship. Academic accounts have
eithersought to explain how a dialoggantake place or have made arguments as to how it
shouldplace. It can be argued that less consideration has been given to why the judges feel that it

should take place. The various functions ascribed to the idea ofsjetgaging in dialogue
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ibid

¥3 ., A.G. Griffith, 6The Political Constitutiond (1979)

%6 ihid

157 pérez (n 18)106
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through their judgments illuminate some of its potentiallyr&aching possibilities. However,
what remains to be explored is which of those possibilities the judges of the UK courts and the
ECtHR seek to actualise.

It is submittel that these issues justify a different methodological approach to the study of
dialogue between the UK courts and the ECtHR, based on the direct insights of the judges
themselves. This is not the first piece of research to adopt this Viea.notable stdies,

mentioned already in this chapter, which have explored the judicial perspectives on the subject of

di alogue between the UK cJlodciltDecisiaamakingtimee ECt H

Globalised World®® a nd P a tFimal 3udgménd®® Ma k 6 s s braddtlye judioiap |
practices in theise of comparate legal materials in the senior courts of the United Kingdom,
Canada, the United States, France and the Netherf#Htls based on interviews conducted
with thirty-three judges, among them seven UK ®upe Court Justicesd a retired Law Lord,
which were conducteth November 2008° In Final Judgmentdrawing from interviews
conducted with twentgeven former Law Lords and Justices, Paterson examines the decision
making of the UK Supreme Court through the lens of the various dialogues which take place
between the Justices themselves, with legal coupsitjal assistants, UK domestic courts,
academics, Parliament, the government and, most importantly for present purposes, the ECtHR.
As seen in thantroductory chapter, both of these studies underlined that the Justices of
the Supreme Court conceivktbeir relationship with the ECtHR as among the most interactive
and influential of any which they share with a court outsidfe UK, and the Justices seek to
write their judgments in a manner which is persuasive to the EE¥HRurther, these works
provide a number of useful insights which are drawn upon throughout this thesis. Nonetheless,
they have limitations for the present enquiry. Crucially, the concept of judicial dialogue between
the UK courts and the ECtHR was not the focus of the interviemguoted for either study. As
outlined above, Mak explores the use of foreign law by a number of senior courts across five
jurisdictions. Further, the interviews for
C o u Hahdiénark decisioniflorncastea poi nt r ef | ect e.Bhepbservbba k 6 s
thatonly one of theJusticesnterviewed at the time felt that it was permissible for the Supreme

%8 Mak (n 148)

159 patersonFinal Judgmentn 147) 222233. See also: H. TyrrelJK Human Rights Law and the Influence of
Foreign Jurisprudence Hart 2017) (forthcoming). Tyrrellds work
Justices to examine the use of foreign jurisprudence in the htighés adjudication of the UK Supreme Court.
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Court to depart from relevant calsev of the ECtHR'®® It would be reasonable to suggest that

these vigvs have since changed following tHerncastlg ud g ment , whi ch i s sai
most compelling authority to date for the suggestion that domestic courts will not simply apply
even relevant and cl ear St r®ahieo Prag ea assoen dlsa v t
the other hand, did explore the subject of dialogue with the ECtHR in his interviews with the
Justicesthis constituted a small feature of the wotkWhat is more, the interview extracts

formed a supplementary feature of his analgsithe relationship between the courts. In total, his

work contains only a small collection of direct interview insights from the judges on their views

of their relationship with the ECtHR. There was thus much room for further exploration of how

the judges view their dialogue with the ECtHR.

4.2 A Qualitative Methodology

This thesis adopted amterpretivistapproach to its subject matter. Interpretivism derives
from Weber overstehemt i6adrheofmet hod of unde¥®standi
|l nterpretivist approaches seek to understand
i nv o [Voekdobvledge takes the form of expktions of how others interprand make
sense of their dago-day life and interactioris°® An in-depth exploraon of the judicial
perspective arguably holds the potential to enhance understanglidgc@tl dialogue between
particular courts. It not only offers a methodologically unique way of approaching this topic but a
useful means of determining how judicthhlogue might be used by the judges as a means of
conferring legitimacy on their judgments.

In line with ths interpretivist approach, theesearch was guided by qualitative
methodology f o ¢ u wdrds gathep than quantification in the collectemd analysis of
datad®® It followed a flexible, inductive method in seeking to develop an understanding of
judicial dialogue between the UK courts and the ECtHR. This process is summarised by Webley:

[Q]ualitative research unfoldsit develops as the remecher learns more; in other

words the experiment is not usually set up and then allowed to run along a

183 Mak (n 148) 432

Masterman, 6Deconstructing the Mirror Principleod (n
185 patersonfinal Judgmentn 147) 222233
% jsa Webley, 6Qualitative Approaches to Empirical Le

The Oxford Handbook of Empirical Legal Reseai©uP 2010) 931
67 Rosalind Edwards and Janet Hollab¢hat is Qualitative Interviewing@Bloomsbuy 2013) 16
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predetermined course. Instead, the research may be redesigned to meet changing

condifons, perceptions and finding¥.

In line with this approachhe esearctior this thesisonsisted of gualitativeinterview-based

study conducted with eight Justices of the UKSC and four judges of the E@kbttg with
ongoing destased and library research of UK and ECt4Re law, extrgudicial commentary

and acadmic literatureThe flexible, inductive approach was crucial given that the research
sought to explore judicial understandings of dialogue rather than tesieteranined hypothesis

on this subject. The remit of the research, originally focused omliatogue through judgments,

was expanded during the process to encompass exploration of informal judicial dialogue. It had
become apparent during the interviews with the Justices that this form of dialogue was a
significant dimension of their relationshapth the ECtHR. Thus, the interviews conducted with

the ECtHR judges, along with further ddsksed and library research, sought to gain more

detailed insights into this aspect of the relationship between the courts.

5. In-depth Interviews
5.1 The Advantages ofl n-depth I nterviewing

The thesis relies on data produced from the use of qualitathdepith interviews
conducted witheight Justicesof the UK Supreme Court and four judges of the ECtHR,
respectivelycarried outin July 2014and May 2015at thej u d #icebin London and
StrasbourgThis method consists of oit@-one, operended questioning of participants. It allows
the researcher to obtai*hromi pahrandi geaaras| ed't
no, agreeor-disagreergso n s'élstd .seeks to draw out o6exampl es
stortf eso.

There are a number of advantages to this approadepth interviewaar e o6 e xt r e me
effective at garnering da t'4Theyallow for ekforationdbiu a | s 6
thed understandings, expeniees and imaginings of reseagmrticipant$'’>and can enable
access to det ahowsdal ploeesses, insptutions, discoursas or déelationships

workd®a nd t h eancg ofi thenmiednings thdtey generate'’’ Mak argues in her
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interview-based study with various judges of senior national courts that this style of interviewing
has the advantage of allowidgp ar t i ci pants to expr e'€tantishe msel
possible under the structarérmat ofquantitative interviewing.

The use of irdepth interviewing was particularly valuable for the present study.
Patersonds early resear ch wi-doritcepts &nd mdtivatonsL o r d s
can be derived from serstructuredi nt er vi e ws *\War thé presamtdstyidy stiéey
enabled detailed insights into how the judges understand the judicial dialogue between their
courts and the practices which they associated with the term, the key examples of such practices,
the judicid motivations behind them and their potential disadvantages. Speaking to the judges
themselves also had the advantage that it facilitated access to the views of judges that have not
written or spoken extraudicially on the subject of the dialogue betwéee UK courts and the
ECtHR. It also enabled access to information regarding the role of the informal meetings
between these judges, for which there is little information available as no minutes are taken.
Further, as stated in the introductory chaptes,rsearch sought a better understanding of why
the judges have come to place such explicit emphasis on dialogue as a foundation of their
relationship. The wuse of qual i tcaountsihatofient er v i

explain and justifip e h a V** offared & useful means of achieving this.

5.2 The Limitations of Interviewing

The use ofjualitative interviewinghowever, hagdts limitations.Certain issues arise in
connection with interviewingudgesin particular Flanagan and Ahern ggest that it might be
t hought 'Ytpaskjudgeb te exprass their views on areisghich they have addressed
in published judgments. Because their legal reasoning will have alreadyrbeiieg in those
judgments, the judgesill be either unable or unwilling to provide further insights and thus
would be unlikely to reveal them to a researchelditionally, Flanagan and Ahern note the

concerns which have beearpoxffieggded over 6jud

People often do not knv, orcannot articulate, why they aa$ they do. In other

situations, they refuse to te#ind in still others, they astrategic both in acting and

8 Mak (n 148) 421

19 patersonThe Law Lordgn 1) 211

WKat hy Charmaz and Antony Br y a tntDavid&iBernan edjQualitatieh e or y  a |
Research{3™ edn, SAGE 2011) 29309, 299

BlBrjian Flanagan and Si AVakngdandTraasnaianal lad: A BurveyiofCbmnDrelaw s i o n
Supreme Court Judgesd6 (2011) 60(21) I CLQ 1, 8
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in answering the scthoar 6 s qu e st i offom theTexample af askingb vi ou s

justices abot how theyreach decisions . 1%

Taken together, these criticisms encompass three problems. First, the notion that people do not
know or cannot articulate why they act as they do connects to the broader methodological
argument noted by Sveintereiewsraake the prablemaiic assurptoph u a | i
that what the interviewees say can be treated as a report on events, actions, social processes and
structur es, ®Naxtdthecriigsms poit o thespfoblem, identified by Paterson, of
6paritiallosdure or | imited candour due o a | a
Finally, the concern with judicial seteporting also contemplates the potential for social
desirability bias: 6saying whatsthleedfttdo emea!
is useful to consider each of these issues in turn.

The suggestion that judges will be unwilling or unable to provide insights on subjects
addressed in their judgments is contentious for a number of reasons. First, it is now
commonpéhce for judges to offer reflections in exjralicial lectures or academic writings on
aspects of the law or their work which would not necessarily feature in their judgments. Thus, if
the notion that a judicial decision contains the full extent of a fudge | e g all t hink
candidness on a particular subject might have been true in the past, it is arguably no longer
accur at g.udFucritahlerd,i aol oguedé bet ween the UK colL
through faceo-face meetings as well as ¢dlugh judgments. It is generally accepted that such
meetings have some potential, albeit one which is empirically difficult to ascertain, to influence
judicial decisiong®’Pat er son 6 s wuaking atthe Sugreme Caart ncakes clear that
the deliberdons between the judges often has a considerable influence over the eventual
conclusions reached, often swaying judges from one view to another and determining the
outcome of a cas&:Nonetheless, the resulting judgments will often not be explicit ahoseét
influences. Meetings between UK and ECtHR judges, of course, are of an entirely different
nature to the deliberations which precede a decision by the Supreme Court. The point remains,

however, that it is unlikely that any influence resulting from ¢hoeetings will be explicitly

BipidciingLee Epstein and Gary King, 6The RuB6es of Infere
184 David Silverman/nterpreting Qualitative Data(5" edn, Sage 2014) 199 citing Jonathan Potter and Alexa
Hepburn, O6Qualitative Interviews in Psychology: Probl
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attributed in the context of the judgments. The use -gfepth interviews thus enabled more
insights on these issues to be obtained.

With regardto the view that people do not know and cannot explain what they do,

Flanagarand Ahero f f er a compel |l ing retort. They note

of questions that may be asked about judicial decisiakingd*®° There are those which address

the 6cogni t*undepinpingudicalslecisiengtowhisi ng and Epsteind

i's directed, and t hose wthinkgishimporeasthowtoey]teelsu g e
toward X, orwhatvo u |l d | u st i*% Theyargumaat dbiainirgy direct answers to the

| atter O0adv an gudiciabbetfawwourtmsrelyt ifgudgeskape Irdilielyn to think in
accordancevith their views and dispositions than @bt The interviews for this study can be
justified in the same way. They did not seek to grapple with the cognitive processes of decision
making within the UK or Strasbourg courts but rather their understanding of the dialogue
between their courts and their motivations in that dialogue. What is more, each of the
participating judges was asked to provide case law examples and much of whesthided in

their responses could be cras$erenced with the case law. Thus, as both Mak and Paterson
found with their research, much of what the judges described could be supported with verifiable,
practical examples, thus guarding against the assompthat Silverman warns ofhat
qualitative interview data can be treated as a reliable report on events and protesses.

As to the issue of partial disclosure, there were few indications during the interviews that
the judges were not being transparenthieir responses. It must be acknowledged that judges
have a duty of independence and that this duty will in some way shape how they respond to
guestions about their views, particularly on such a topical issue as their relationship with the
ECtHR. Occasinally, the discussions turned to points which were deemed by some participating
judges to be too politically sensitive either for comment or for citation in this thesis, the main
examples being the potential repeal of the HRA 1998, potential modificabidhs s.2 HRA
duty for UK courts to Otake into accountd

ECHR' for the provision of advisory opinions on ECHR interpretation, which is yet to be

189 Flanagan and Ahern (n 181) 7
90ihid

Mibid 8

192ihid 8

O

“Mak notes in her research that o6sufficiently reliabl

information from the interviews with casaw and other sources which provide information concerning judicial

approaches, such as public lecturesd. I n the same way
corroboration for every f act ua)7; Pattrsoffieanimdymenio 147)&any si gn
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ratified by the UK government. Generally, however, as Patersmi f@ith his interviews with

the Law Lords and Justices, assurances that no section of the interview would be published
without the approval of the participants helped to create an open disctiSsioterms of the
possibility of strategic responses, thevas no evidence of group strategy. There was no
indication of conferral among Justices or Strasbourg judges as to how they would respond to the

guestions. One Justice made this patrticularly clear during an interview:

The views | 06m e xpperressosnian g tar emee n tWer ehlayw en 6t
among ourselves about how we should respond to your questions. These are my
personal views: they dondét cl® i m to be rej

With regardo the possibility of social desirability bias, there was again nothing during the
interviews to suggest that the judges were not being open in their responses. Indeed, several of
the judges did not hesitate to voice their criticisms of the use of titeegnt o f &6 di al ogu
context. In this respect, it must also be borne in mind, as others have noted, that the interviews
with the Supreme Court Justices took place in the context of what is widely recognised as the
dramatic effortto increasetheteap ar ency of t he workings of the
judges®’ since the Supreme Court came into operation in 250@.at er son notes t
Supreme Court is far more %‘ahaismirehitiewotthh an t |
noting again that has become increasingly common for senior judges to deliver public lectures,
often on contentious issues. It might be argued that these developments point to a growing
openness and candour in the voicing of epitAcial opinions which reduces thegsbility of
strategic responses in an interview setting. Nonetheless, the possibility of social desirability bias
remains. As seen in the Chapter 1, research on judicial demisiking by authors such as Baum
in the United States and Paterson in the Uidarline the fact that judges often write with
particular audiences in mind, including academic audiefié&8us, it is possible that the judges
who participated in this study gave their responses with a particular academic or judicial

audience in mind. Tik is an important caveat to the findings.

19 patersonfinal Judgmentn 147) 6

1% |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

"The Supreme Court, o6Biographies of the Juokthe cesod <t
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6. Sampling
6.1 Sampling Method

The interview participants were selected using purposive, eprabability, sampling.

This is the selection of participaaquesionon t he
being P spuwrdbposi ve sgmpupscoesi stagefaad ind
processes being studied are most likely to di@aT he participants for this study consisted of a

total of twelve judges drawn from two purposive samplée first consisted of eight Justices of

the UK Supreme Court and the second consisted of four judges of the ECtHR. In accordance
with the guidelines of the UK Judicial Office (JO), an application for the participation of the
Justices in the research jmct was sent to the JO by email on"2Bebruary 2014.
Correspondence with Judicial Assistants to the Justices of the UKSC concerning their
willingness to participate then commenced ofi Mharch 2014. In total, eight Justices agreed to

take part in interviews. One Justice was unable to commit to the interview but felt that their
views on the subject were provided in an extidicial lecture on the subject, which was
provided by email. Intestingly, another Justice felt unable to participate because the study
explored issues which the court might be required to rule on in the near future. The remaining
two Justices did not respond to the request.

The second sample consisted of four judifébe ECtHR. The specific participants were
determined on the basis of <convemaiablechy. A c
means of accessibili@°>Burton observes that access to judges can be extremely difficult, often
r e q u iafaige eerart of luclo®® In total, five judges at the ECtHR were contacted with
participation requests for this study. Four of these judges were based on a convenience sample of
contacts of one of the project supervisors. All four of these judges initially agreaditipate
but unfortunately one judge later had to withdraw due to arasite schedule conflict. Using
t he 6 s n o wi#ar idtervieve with am dddlitional judge with experience of UK cases was

arranged after one judge kindly agreed to pass defdife study on.

21 Bryman (n 169) 418

2Nor man K Denzin and Yvonna S Lincoln, ¢6Strategies of
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23Edwards and Holland (n 167) 6

Mandy Burton, 6Doing Empiri-maki RegsefarMdagi €xpatoes nagnd
and Burton (n 2) 55, 60

T his i s derbdessmdhich mntattdsanade with participants appropriate for your research through
whatever access route you can find, and through these first participants you are introduced to others of
similar/relevant charact endHdland (t7)6or your researcho.
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6.2 The Participants: UK Supreme Court Justices

A potential disadvantagetotheuseoffon obabi | ity sampicamng met
be difficult for the reader tgudge the trustworthiness ofampling if full details are not
provided??®Thus, it is useful to set out why the Justices and the ECtHR judges were deemed the
most relevant to answering the research question. The pertinence of the Justices of the UK
Supreme Court to a study of judicial dialogue between the UK coutttha ECtHR is obvious.

However, there are two particular reasons why the insights of the Justices are particularly crucial.
The first is that it is the UK Supreme Court which is the final domestic judicial arbiter of
fundamental rights in the UK, whethesntained under the HRA or common law. It is thus the
Supreme Court which issues the most authoritative domestic judgments in any dialogue with the
ECtHR and determines whether, and to what extent, judgments of the ECtHR are to be followed.

In this respeg; it is worth recalling that the House of Lords heldiy°’ that the lower courts

remain bound by domestic decisions on questions of ECHR interpretation, notwithstanding any
recent judgments of the Strasbourg court which appear to be inconsistentosghetirlier
rulings®1't is thus for the UK&s most senior cour
should be departed from in light of the new Strasbourg decisions. In this respect, it is the
Supreme Court which has the greatest flexibilityig dialogue with the ECtHR. Second, it will

be clear from the outline of the relevant domestic case law in the first chapter that virtually all of
the explicit judicial i1invocations of the ter
of the Supeme Court and former Law Lords. This group of judges is therefore uniquely placed

to comment on its inclusion and significance within the case law.

A difficulty with a sample of this kind, however, as noted by Mak, is that the
participating judges mayalve agreed to take part because of a favourable attitude towards the
topic of research® This relates to the broader issue that-posbability sampling will not
produce data which is strictly representative of the views of the group or section of the
popdation of interest. An important limitation to stress, therefore, is that the views of the
participating Justices which are analysed in Chaptérsf3his thesis are not representative of
the whole Supreme Court, nor of the UK judicid@rg point which lord Justice Moses has

emphasised given the rise of exfrau d i c i a l | ectur e gactbhoyusbasan or U
®5atu Elo, Maria K22ari2ajnen, Outi Kanste, Tarja P°l kk
Anal ysis: A Focus on Trustworthiness6 (2014) 4(1) Sadg

27Kay v Lambeth London Borough Cour{€i006] 2 AC 465
2%8ihid [40]-[45] (Lord Bingham)
29 Mak (n 157) 63
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independent view, the others do not speak fafiiavith eight of the twelve Justices having
participated, however, they provide a wealthatiable insights into how judicial dialogue with

the ECtHR is perceived at the most senior level of the UK judiciary. Further, while the sample is

not representative, this should not diminish entirely the pervasiveness of some of the views
expresseddurm t he i nterviews. Patersonds research
attention to the fact that individual judges
influence over its direction and decisidnslt could therefore be argued that thiews of eight

of its judges on the subject of dialogue with the ECtHR are likely to have proven influential in

recent years.

6.3 The Rarticipants: ECtHR Judges

Once again, the relevance of the views of ECtHR judges to a study of judicial dialogue
between the ECtHR and the UK courts is salfdent. In the interests of transparency, however,
it is worth pointing out a number of issues with this particular sample. First, the non
representativeness of the data gathered must be borne in mind. A samplaneetdy
convenience alone is not representative of ECtHR and the findings are thus not genetHlizable.
What is more, it should be noted that the sample represents only 9% of the total number of sitting
judges at the ECtHR in May 201A. further caveatelates to the division of labour at the
ECt HR. The Strasbourg Court is divided into
are allocated™® Sections are allocated the caseloads from specified ECHR signatories. Cases
which require fulljudgmensa r e deci ded by 6Chambersdé of seve
Section?** At the time of the interviews, it was the Fourth Section of the Court which managed
petitions against the UKThus,those working outside of the Fourth Sectivthe timegeneally
did not hear UK cases unless they had ladlecated to a Grand Chamber hearing of a UK case.
An important limitation to the interview insights for this research therefore is that the
participating ECtHR judges were drawn from different Sections @&6tHR. Of the four
judges who patrticipated in recorded interviews, two judges were drawn from the Fourth Section,

in its composition at that time, while the other two came from different Sections of the court.

9 ord Justice Moses, OHitting the Balls out of Court:
Memorial Lecture, 26 February 2014https://www.judiciary.gov.uk/.../mosdgspeeckcreneymemoriat
lecture2014/> accessed 10 December 2016
21| particular, Paterson points to the influence of Lord Reid in the 1960s and 1970s. Roger Cdterell,
Sociology of Law: An IntroductiofDUP 1®2) 221 citing Patersoiihe Law Lordgn 1) Ch 6 and Ch 7
Z2Bryman (n 169) 201
BEuropean Court of Human Rights, 6Composition of the
2<lI;11ttp://WWW.echr.coe.int/Pages/home.aspx?p:court/judges&c:> accessed 20 January 2017
ibid
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Thus, it was anticipated thdte lattermight not have hathuch experienceith UK judgments.
In the same respect, it was unclear whethesejudges would havlead any involvemenh
faceto-face meetingsvith UK judges

These are important considerations but they do not diminish the valuweintahviews
entirely. 1t is oft e sampleseucl asdhistcdnae valbable p or t
particularly where, as Bryman notes, ftfhe sam
For a study of judicial dialogue between the UK courts tiedECtHR, the opportunity to
interview any judge of the ECtHR was not one which could be overlooked. Regardless of their
particular Section, each judge was able to offer valuable insights on the subject of dialogue

between national courts and the ECtldizen if not specifically on dialogue with the UK courts.

7. Interview Designs
7.1 Interview Format

The aims of the research were outlined prior to the commencement of the interviews in
order to ensure that the participants had the benefit of sufficient cdritekiterviewsfollowed
a semistructured format wherebyliat of questions was drafted idancebased on the insights
from the academic literature, explored above and in the case law, discussed in Chapter 1. The
interview guides for both sets of inteews can be found in the Appenditeshis thesis. While
these guides ensured a general id@scy in the topics covered, the questions weseruted
flexibly and in a variable orden light of the direction of the discussions. Sometimes, the
thoroughness of the responses on certain topics rendered certain questions in the interview guide
obsokte?!” The flexible questioning was integral to the interpretivist and exploratory nature of
the research, allowing the discussions to expand into those areas which the judges deemed to be
most significant. The clearest example of this arose during theviewes with the Justices.
Although the diverse legal traditions of the Member States of the Council of Europe and of the
judges sitting on the ECtHR was not initially covered in the interview guide, in the first interview

with a Supreme Court Justice ibae several times and in every subsequent interview.

7.2 Interview Guide for the Supreme Court Interviews

There is not scope here to justify each of the questions listed in the interview guide. The

following sections will therefore concentrate on thg k@pics explored with the judges. The

Z5Burton (n 204) 59
Z%Bryman (n 169) 201
’"This was Paterson6s experience in Thélswlerdgnl)$ resear c|
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central topics for the interviews with the Justices weagicept, appraisal and futund/ith
regards ta@wonceptthe interviews sought to explore how the Justices understand and define the
term Oj udi c tha tontetiohthew iglatiendhipiwith the ECtHR. The following

guestion opened each interview:

The term 6judicial dialogued has been used
|l iterature, judicial | ectur eismplaskihgcourt de

what is your understanding of the term?

As the question itself makes explicit, this line of inquiry was based on the differences observed
within the academic literature and UK case law in the way the term has been used. In order to
furtherd ari fy the Justicesd understandings, t he
dialogue.

Theappraisalsection of the interviews engaged the judges critically on the subject of
their dialogue with the ECtHR:

Do you think it is important that the Ukkourts should engage the ECtHR in
dialogue? Why?

Are there any potential disadvantages to judicial dialogue between the courts?

Do you agree that there has been a resurgence of the common law in human rights
adjudication in the UK? Do you think this wihfluence in any ay the dialogue
with the ECtHR?

It will be recalled from the review of the literature earlier in this chapter that numerous functions

have been attributed to judicial dialogue. The first two questions thus purported to gain a clearer
insight into what functions dialogue serves in the minds of the judges and whether they had any
concerns with the practices which they associated with the term. It was seen in the introductory
chapter how the common | aw 6r eisnt’caneemsteed i n
series of judgments by the UKSC whighremphasise the utility of the common law, and the
rights inherent in it, a8 Thetbidguestoh citeddthus t i t u-
sought to explore whether and how the Justicagghicthis resurgence might affect the dialogue

with the ECtHR.

28R (Osborne) v Parole Boafd014] AC 1115Kennedy v Charity Commissif2015] 1 AC 455A v BB([2015]

AC 588;0 (A Child) v Rhdes[2015] UKSC 32R (Ingenious Media Holdings plc and another) v Commissioners

for Her Majestyos0BEUKEG54e and Cust oms

Z9Roger Mastermanand$eh auna Wheatl e, 6A Common Law Resurgence
EHRLR 57, 58
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In terms offuture, the interviews explored the Jus

dialogue could further develop. The following was the key, concluding question:

In 2009 Lord Binghamrem&ke d t hat hi s hope that a 6cons
devel op between t h[gy&L maised. o yowttink thaten o6par

assessment still applies? If so, how could a dialogue between the courts be fully

realised?

7.3 Interview Guide for the ECtHR Interviews

The interview guide for the Strasbourg judges generally mirrored the topics covered in
the interviews with the Justices, with some important revisions in order to explore in greater
detail certain points raised by the Justices. The key topics coveredcavacept, faceo-face
meetings, judgments and future.

The firsttopicconceptagai n expl ored how the judges

ECt HR6s relationship with national courts:

Could you briefly summarise your understanding of judicialodjaé between this

court and the courts of Member States?

In contrast to the interviewsith the Justiceshowever, the second topic focused directly on
faceto-face meetingp et ween judges of national courts

understadingof their structure and purpose:

Which members of this court will usually be present at the meetings? Would a
delegation to the UK, for example, typically involve judges from the Fourth
Section?

Do you think such meetings have an impact orddwsionmaking of this court

or the domestic courts?

The decision to structure the interviews with a section explicitly on dialogue through-face
meetings and judgments was informed both by the data generated from the interviews with the
Justices ad the lack of literature on the topic, as discussed above. While théoftaase
meetings in particular had not been a major area of interest at the outset of the Istdyné
apparentduring the interviews with the Justic#sat they were an imporma aspect of the

relationship between the judges and worthy of further exploration. The Strasbourg interviews

206 | hways hopeld that a constructive dialogue might develop between the Strasbourg court and the courts in
this country. In part at | east, that hope has been
568, 574
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thus presented an opportunity to gain more insight insoaspect of their relationship. While

only one of the judges had direct experiencénefrheetings with UK judges, two of the other
judges had been involved in meetings with other national judges at the ECtHR and were able to
offer useful comments as to the general role of these meetings.

The third section asked the judges directly alwbatogue through judgmentsvhat it
involves, and the advantages and disadvantages which they perceived in the practices to which
they understood the term to apply. The final section again explored the future of dialogue, in
particular the potential impact the common law resurgence from the Strasbourg point of view.

8. Analysis of Interview Transcripts
8.1 Recording and Tanscription

The interviews varied in length from roughly thiggven to seventgne minutesWith
the written permission of eachtbie participating judges, the interviews were recorded using a
dictaphone and subsequently transcribed for the purposes of analysis. This enabled a detailed

examinationof he participating judgesd responses.

8.2 Thematic Analysis

Qualitative analysigvolvesa..making choices about what to include, what to discard
and how to inter pr €% Rubithand Rubim explanitha@aBryt spou t wa mdy
together descriptions from separate interviewees, researchers create portraits of complicated
proces e.&’®he interview transcripts in this instance were subject to a theanaiigsisKing
and Horrockdef i ne t hemes as Orecurrent and disti
characterising particular perceptions and/ or experiences, whiclstiaealeer sees as relevant to
the research u e s t%4Tleerréalysis was conducted usingttireestage processhich they

A 225

propose’®* This consists of descriptivieodingi*?*interpretive coding, and the construction of
overarching themeS? The process was assisted by the use of the CAQDAS (Computer Aided

#1Nigel King and Christine Horrdes, Interviews in Qualitative Resear¢BAGE 2010) 149

22 Rubin and Rubin (n 171) 3

22 King and Horrocks (n 221) 150

%ibid 149156

Corbin and Strauss define a code as 6an abstract rep
and Kristi JacksomQualitative Data Analysis with NVIi@AGE 2013) 70, citing Juliet M Corbin and Anselm
StraussPBasics of Qualitative Rearch: Techniques and Procedures for Developing Grounded Tii@bedn,

SAGE 2008) 66

226 King and Horrocks (n 221) 14956
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Qualitative Data Analysis) software, NVivo, which provided a useful means of organising and
visualising the interview daf&’

It is useful to provide an illustration of the coding prodes®.The first stage requires
the researcher oO0to identify those parts of
addressing [t héfThefasheraison highlightiegshe feaiuned of interest
rather tha their interpretatin, usinglescriptivecodes h i ¢ hr @dlsa taiyvel y 2’1 ose t
Some of the initial descriptive codes employed here were used as indicators to highlight the key
areas covered during the intervi@épuepecohgreet
HRAG, 6criticismod, badvant ageso, 6di sadvant e
Additionally, the initial coding relied on in vivo codes, using the language of the data itself, and

non in vivo codesTypical examples of in vivo coding were

Misunderstandingd . . i tds wundoubtedly the case that

the nature of a common law syst&t

Explanationtd t 6 s a st atement t hat you make whi c

approach of the national court to the supranafioourt in Strasbouff’
Nonin vivo codingincluded
Workload:dGiven the problematic backlog of cases at Strasbaifry...

Coherencéd.. there have been occasions where Strasbourg has produced a range of

different decisions which ar&ankly, difficult to reconcile with one anotH##*

The second stagef thematic analysis set out by King and Horrockeves from
description to the interpretation of the ini
codes that seem to shame common meaning, and creating an interpretive code that captures
i ©lhe researcher during this pPimecpetvecodes | | 6 a
as they move between transcriptsThe interpretive coding of the interview transcriptiwie

227 Bazeley and Jackson (n 225) 3

22 ihid 152

*2ihid 153

ZThis code is borrowed from Lawoface OChtajpydgagkediealrcdy
Law and Chang (n 25) 535

21 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
22 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
233 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
24 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
235 King and Horrocks (n 221) 154

2%ihid 156

#ibid
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judges t hus consi sted of sever al | ayer s.

O0mi sunderstandingbé6, described above, for e
interpretive codes of oO0formal qualdedcripéd and ¢
about the ECtHR jurisprudence. O6Formal qual.
with others, under the additional and wider

difficulties which were identified by the Justices onaection with the ECtHR case law.

The final stage involves the construction
conc®wt sb6in the analysis. These are 6built wu
l evel of ab s t*fSagingiwiththe eéxdnmplas usetl so fadthe interpretive code of
0i ssuesb6 was combined with two other interpr
which encompassed numerous interpretive codes relating to points of difference betléen the
and the ECtHR courts which were deemed by the judges to give rise to the difficulties coded
under O6issuesd. The second interpretive cate
interpretive and descriptive codes based on the judges acobtots they seek to address the
0i ssuesd raised by the ECtHR case | aw throu
formed the theme of judgmehgased dialogue as thatigation of tensions

This method of analysis allowed for the developmentange® si t i on of a ¢
detailed... account of the daf&?*°Nonetheless, there are some limitatighsommon criticism
of this method s t hat it | acks a systematic approac
under devel op*ddspieitspieldaurrietdy,, wi t h n%°Fuithed ent i f |
as an exercise in interpretivesamarchecos!| dwo
and biases may lead them to prioritise certain accounts overiotheree n i f G*%iThel t t i ng
threestage process described sought to introduce a degree of systemisation into the analytical
process. In the interests of transparency, the thesis relies extensively on direct quotations from

the interviews with the judges in order to improve the trustworthiogégbe arguments

“Sipid
*ipid
240 Mojtaba Vaismorad, Hannele Turunen and Terese Bondas, 6Cor
| mplications for Conducting a Qualitative Descriptive

citing Virginia Braun and Viicrt oRsyac ICd lag kyed (GG 6)g 3 hE@t
in Psychology 77
241 Bryman (n 169) 580

2425

ibid 578
243 Fijona Devine and Sue HeatBociological Research Methods in Contéalgrave 1999) 39 cited in Karen
Lumsden, 66You are what ynosuhiPe saenadr cthhbée: SRoecsi eoal rocghye ro fP ati

13(1) Qualitative Research 3, 14. Webley, however, ex
analysis will always reflect her own frame of reference, because no one is capabig oblective, all meaning
being soci aPiWebleymi66)t98luct edo .
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developed from the data. However, due to guarantees of confidentiality, none of the judges are
identified by namé?**

9. Other Documentary Sources
9.1 Extra-judicial Literature

While the thesis relies extensively on the insights fromrtegview transcripts, it also
draws upon a number of other documentary sources. Among these is the growing body of extra
judicial commentary made by acting or retired judges through published speeches and academic
contributions. The topic of the relatidnp between the UK courts and the ECtHR in particular
has been the subject of much extrdicial commentary and discussion. Bjorge notes that these
6interewntiloomsden further o6explicat*®Theyhe way
thus provide viaable insights on how they view the dialogue between their courts. During the
research process, these were used to supplement and refine the thematic analysis of the interview

data.

9.2 Case Law

In addition to the interviews, this thesis relies andase law of the UK courts, primarily
the UK Supreme Court and former Judicial Appellate Committee of the House of Lords, and the
ECtHR. The case law was gathered on an ad hoc basis using the Westlaw, BAILII and HUDOC
databases. Given the interpretivistghasis of this research on understanding how the judges
understand the dialogue between their courts, many of the examples cited in this thesis were
suggested by the judges themsel@sgang research aicademic literaturand extrgudicial
lecturesusng Westlaw,Heinonline, Web oKnowledge,Google Scholarwebsites of the UK
courts and the ECtHR and library reseaaitted the process of identifying and adding suitable
cases to the sampladditionally, various blogs were used to provide alerts on c&ses. In
particular, the UK Supreme Court BI6%,the UK Constitutional Law Blo§*®the UK Human
Rights Blog®*° Public Law for Everyoné>° the ECHR blodg>* Strasbourg Observef¥ and

244 35ee Appendicelr details.

#>Bjorge (N 37) 5

28ibid

247 <http://ukscblog.com/> accesseddvember 2015
248http://ukconstitutionallaw.org/blog/> accessed 21 November 2015
249 <http://Jukhumanrightsblog.com/> accessed 21 November 2015
250 <http://publiclawforeveryone.com/> accessed 21 November 2015
21 <http://echrblog.blogspot.co.uk/> accessed 21 November 2015

252 <http://strasbourgobservers.com/> accessed 21 November 2015
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European Courts® all provided valuable updates on developments in the easet the

domestic and European levels. The purpose of the case law research was to both corroborate and
supplement the insights from the interview data. In this regard, the research sought to take heed
of the advice given b ylsdfpercéptiobiz anGortant pieke:of 6 T h e
evidence, but not a conclusive one. It remains, therefore, important to look beyond what they say
they do to®®what they dobd.

9.3 Deskbased and Library Research of Academic Literature

Finally, the thesis relies upon a wealth of academic literature gathered through desk
based and library research. The dbaked research was conducted using Westlaw, Heinonline,
Web of Knowledge and Google Scholar, with email subscriptions to numemesnaic blogs
providingvaluable updates on new and forthcoming academic scholarsieibrary research
was relied upon for relevant monographs and
theory, as the attempt to understand law as a social plesoorshouldrequire that the limited,
partial perspectives of particular kinds of participants in legal proce$sesxample, lawyers,
judges, | e ke icanfroatéd avithswidér theoretical perspectives on law which can
incorporate and transcetttese more limited viewpoints in order to broaden understanding of the
nat ur e ®°dtus, thathesdis combines the partial perspectives of the judges on dialogue
gleaned from the interviews, exfjadicial commentary and case law with the insights ef th

academic literature in order to draw conclusions on its role in legitimising their judgments.

10. Conclusion

This chapter has provided a detailed account of the methodologisadiemations which guided

the research for this thesBy drawingattention to the limitations of the existing research on
dialogue between the UK courts and the ECtHR, it has sought to provide the justification for an
interpretivist approach to the study of this topic, focusing on the direct perspectives of the judges
involved. It has argued that this provides not only a unique methodological way of exploring this
contentious area but, through its focus on the judicial perspective, an effective means of
understanohg how judicial dialogue can perform a legitimising tdterther, the chaptdras
offeredadetailed description and justification fibie various features of its research design:

use ofin-depthinterviews with judges ofhe UK Supreme Court and ECtHR, the purposive

23 <http://lewopeancourts.blogspot.co.uk/> accessed 21 November 2015

%4 Neil MacCormick,Rhetoric and the Rule of La@@UP 2005) 277
%5 Roger CotterrellThe Politics of Jurisprudence: A Critical Introduction to Legal Philosofligiversity of
Pennsylvania Press 1989) 16
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sampling which guided the selection proceb® avenues of inquiry explored during the
interviews the thematic analysisf interview transcripts and its reliance on case law, extra
judicial commentary and academic literature. With the four researchiapgesind the
methodology employed to answer them now established, the thesis turns to begin its exploration

of the nature of judicial dialogue between the courts.
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Chapter 3

Defining 60Formal é6 Judici al Di

| firmly believe that, in the modern world, openness, transparency, discussion, on
a reasonable basis, ought to be regarded as productive. ... | think lawyers, above
all, ought to be able to discuss things rationally and to influence each other
through openess and dialogue.

- Justice of the UK Supreme Court
1. Introduction

The methodol ogy chapter explored the acaden
di al ogued6, obser vi ndgormnandfuaatianseln tgrmsoof form, it drews as t
attention to the distinction between judgmbatsed and faem-face dialogue and made the case
for a closer examination of these within the context of the relationship between the UK courts
and the European Court of Human R®[ECtHR) using a qualitative, intervidvased study.
This chapter, the first of three examining the interviews conducted with the Supreme Court
Justices (Athe Justiceso) and judges of the
extrajudicial ommentary, aims to elucidate the characteristics attributed to the judigasewot
(6formal 6) dialogue which has takenformaofot at
the interactions, while the next chapter addressesftimgtions

In doing so, this chapter seeks to answer the first research question set out in Chapter 1:
what is judicial 6di al o ¢gmaleng of tha UK cousts andbthet e x t
ECtHR? The answer offered here is tttas disputed term refers topgocessby which the
courts, subject to practical and normative constraints, exchange views and seek to influence one
another through their respective judgmeritsie three parts of this chapter deconstruct and
examine the various aspects of this definition. Raets out the characteristics of judgment
based dialogue agpaocessonsisting of mutual listening, explanation and influence. It outlines
the features of the decisimaking of the UK courts and the ECtHR which were felt to facilitate
crossinfluence letween their courts, and the use of judicial diplomacy by the judges to increase
the prospect of influence. In Part 3, the chapter draws upon the spectrum of dialogic interactions
set out in Chapter 2 and the case law examples cited by the judges irgdng@xplore in more
detail the nature of the interactions which the judges understood as dialogue. It observes a
consensus that dialogue refers to the conflictual interactions whereby national courts criticise or
disagree with judgments of the ECtHR. fhear, while notable differences regarding other types

! Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)

69



of interaction were evident both amongst the Justices and between the Justices and the
Strasbourg judges, it observes that the differences of emphasis can be understood as reflective of

t he | u dedoethed codreasinfluence the judgments of the other: the Justices emphasised
dialogue as the influence of the UK courts upon the judgments of the ECtHR, while the ECtHR
judges emphasised dialogue as the influence of the ECtHR upon the judgmkatsaifdnal

courts. In Part 4, the chapter explores the practical and normative constraints which were
associated with judgmeibiased dialogue. Practically, the process is indirect anellepsndent.
Normatively, the UKOs poduntis@lacheasendatt @n
rule of law set limits on their judgmebtised dialogue with the ECtHR. The chapter concludes

in Part 5 with a review of the findings, providing the background against whiéinittonsof

formal dialogue are expled in Chapter 4.

2. The Process of Formal Dialogue
2.1 A Process

Across the interviews, Ojudici almultd i al og.L
dimensionat oncept . As one Justice put it, 6éit doe
havecomer sati ons with one anoilherwaisn ce nlsotd eorfe de
which can mean different t hi nglsdgments Howévérer e nt
were frequently described foompddarbpuiliuslmresdenst
dialogue. Along withfacéof ace meeti ngs, which wéifrma®escr i |
or o6pédismlnmdwe, this was said to cdbesveentute
the UK courts and the ECtHR. It is worthtimg here that a few of the Justices questioned
whet her o6di al oguedé was a n-basgqunteracians bativeen thea b e |

courts. It was felt t hat t he %aewrdmi &Gd devon 6 ti dri

2 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014). Throughout the
interviews, references were variably made tofaeface meetigs between judges, judgments, judicial conferences
and seminars, extjadicial lectures, Protocol 16 ECHR, and even dagedatabases, all as potential mediums of
judicial dialogue. Protocol No. 16 to the Convention on the Protection of Human RigRkisrattaimental Freedoms
(not in force at the time of writing). Once in force, it will allow national courts of ratifying countries to request
advisory opinions from the ECtHR on the interpretation of Convention rights.
% Interview with Justice of the UK Supre Court (London, United Kingdom, 8 July 2014)
* Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
® Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)
® Interview with Justice fthe UK Supreme Court (London, United Kingdom, 8 July 2014)
" Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)
z Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

ibid
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inthesense hat somebody in the str éd@herewasihdwdverunder :
an underlying consensus as to the meaning behind the term.
As indicated by the definition centnoinge, f or

proces$™’

Through their espective judgments on issues concerning the interpretation and
application of Convention rights, contained respectively under the Human Rights Act (HRA)
1998 Sch 1 and the ECHR, it was said t*hat th
consisting of'aoéntdoitnhge aSpdi nfgmr apiommggddt s t hr ough
judi ci al'Adse coinsei dJruss&.i ce expl ained: 6We set ou
in public what they think, then we perhaps return to it at sbneet e r'® Nurmesoasd .
characteristics were attributed to this process. It was said to consisixahamge of viewsach

court listensto the reasoning of the other and, in tuemplainsits own views through its
judgments. In the same vein, the f@mECtHR President, Dean Spielmann, has observed that

di alogue between the ECtHR and national cour
wi | 1 i ngnes'Son both sides. Dlriag thedinterviews, these appeared to be both
descriptive and norative characteristics, describing actual practice and also reflecting the
judgesd expectations of how traking. Fortheg, formalt o 1 n
dialogue appears to be defined by both cosetking to influence one anottterough their

exchange of views. To this end, a number of features of the denisiking of the UK courts

and the ECtHR were considered by the judges to facilitate a space foemnthassce: their

shared language, the Human Rights Act (HRA) 1998, theirssiylereasoning and their
flexibility in the development of the | aw in
the courts seek to utilise this space through the ugedafial diplomacyi framing their

judgments with an awareness of how tltgcision might be received by the other court. The

following sections explore each of these in turn.

1% |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

1 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014) (emphasis added). Lord
Mance refers to diRaChester e Seamsty ofaState for Justic?81g6l AC 871, [27].

Li kewi se, Lady Hal e r ef er AkermaslLivimmgstore v Astpr ComnuicitesLimited f di al
[2015] 1 AC 1399, [20]

2 |nterview with Justice of the UK Supreme Court (London, United Kingdodu\32014)

13 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

1 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

15 Interview with Justice of the UK Supreme Court (London, ebhiKingdom, 8 July 2014)

1% Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

“Dean Spielmann, o6Whither Judicial Dialogue?6 (Sir
<http://www.echr.coe.int/Documents/Speeddil21012_Spielmann_Sir_Thomas_More_L ecture.pdf.> accessed 17
March 2016
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2.2 Mutual Listening

Formal dialogue between these courts was said to be predicated on each listening to the
views pronounced in the judgments of tteer. The idea behind the term, according to one
Justice, is that O6each court should endeavou
in the way it has and '%Forahe Dusticep, ahis was eandidereds r e
intrinsict o t heir s.2 HRA duty to Otake into accou
requirement to listen went beyond the fulfilment of legal obligations. It was deemed important to
not only listen but to be seen listening. One Justice stressed theéangeoof each court being
able to see that the other is considering th
them [the ECtHR judges] that t ¥Yigkpwiss éwast hat \
crucial for the UK judgesto seethaté ECt HR judges are Ol istenin
our concern lamd Keterlkass swritten pointedly |
to attend closely to the articulation by a national court of the difficulties that the propounaing of
gener al rule might Have in the domestic sett

The same emphasis on listening pervaded the interviews with the Strasbourg judges. One
judge, for example, remarked that o6éthe natur
have apartnemad not | i st en t & Simikadytanotherpdgp markedehat s ay s
0t hi 3§ maylmeevert more than any national couliobks into the national interpretations of
nati ondlt Ilweawd.said to be 6cruchiankifrog illss has &
A close regard for the decisions of the nat
decisionma ki ng: 6. . . o b vlikaydodbémpre eelialye ifyor Gsierstd what the s
person whoos goi ndjeciosbenahaect e’dEckpipgtheseaim ot
views, the ECtHR judge, Fran-o0oise Tulkens, h
own scrutiny by reflecting on national decisions in which Convention law is analysed. The Court

does not have a monopoly on understanding the Gohve?® n 6 .

18 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

9 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

Dnterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

ZLord Kerr, 6The Need for Dialogue Between National C
Spyridon Flogaitis, Tom Zwart and Julie Fraser (etieg EuropearCourt of Human Rights and its
Discontents: Turning Criticism into Strengtiidward Elgar 2013) 104, 108

2 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

2 Interview with Judge of the European Court of Humagh® (Strasbourg, France, 28 May 2015)

2 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

% |Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

% gpeech of Francoise Tullke in European Court of Human RighEse Convention is You(Bialogue between
Judges, Council of Europe 2010) 7, 9
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2.3 Mutual Explanation of Views

The second feature of formal dialogue described by the judges is that it takes place
through the explanations set out in the respective judgments of the UK courts and the ECtHR.
According to the former ECtHR Pied e n t Dean Spiel mann, 0t he 1
analysis of the human rights issues at stake in the case, and their application of the corresponding
jurisprudertainal 6phienE€uplo@e@dn Court assesses,
or validat e®The dutg to @xplain ¥ jadicial decision was said to be owed
principally to 6t he [|*Tathiseeent te commuhication betveeth s  t h
the courts was said to be secondary to the resolution of the partexydl disputes confronting
them. However, it was made clear that the courts regard one anotheraagliacego their
respective judgments. This was made particularly apparent during the interviews with the
Justices. The task of the UK courts,itwaa i d, i s to O0signal to them
webre following them or wedre not following
what wedre ddFAuwnrgt haenrd whhyed .Justices descri bec
judgmentmatéral which you hope that Stras¥Bandrg wi l
producing 6a statement ... which you hope wi
supranati onal & blare, ltadyiJusticeSArderahadatso suggédtedt 6[ t ] he
national court can in effect send a message to the Strasbourg court by reflecting its views on the
Strasbourg jurisprudence in its judgment either in the case before it goes to Strasbourg or some
other case rai®®ing the same issueb.

It would gppear, however, that the twin expectations of being heard and receiving an
explanation in reply occasionally collide with reality. One Justice suggested that, in practice,

formal dialogue *tends to be one waybd:

Strasbourg can indulge in the dialogue buatthe whole, that dialogue tends to
be one way, in the sense that wedre maki

judge, if you like, and Strasbourg can ignore them, can answer them, can

2" Spielmann (n 17)

B ibid

2 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
% Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
3 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
32 |Interview with Justice of the UK Supreme Court (London, United Kingdom, 1120l¢)

% Mary Arden,Human Rights and European Law: Building New Legal Or@étsP 2015) 286
3 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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specifically refer to them, can deal with them in general teramshalf deal with

them?®®

A notable example of the ECtHR not responding directly to the signals sent by domestic courts
arose in one of the most fraught and vkelbwn exchanges between the UK courts and the
ECtHR. The courts repeatedly reached differingaotasions as to whether Art.8 ECHR could be

invoked by social housing tenants facing eviction to challenge the proportionality of the decision
before a court making the order for possession. In the first major domestic judgment on the issue,
Qazi v HarrowL.BC,** a divided (3:2) decision by the House of Lords concluded that Art.8 could

not be invoked to this entd.Lord Steyn, however, dissenting, argued that the conclusion
6empties article 8(1) of a*hapdremnarked pointediyahbtl y an
6[i]t would be surprising if the vi®This of t|
6put at i v &hdweverfréweno directrasponse from the ECtHR on the two subsequent
occasions that it considered UK casesthis matter, prompting some consternation when the

issue next returned to the Law Lords:

The question is not made easier by the fact that WJeis case reached the
Strasbourg court it was dismissed as inadmissible without any reasons having
been gien, and by the absence of any mention of the House's decif)aziin

the court's judgment in tH@onnoré* case. Lord Steyn's declarationQazi...

that it would be surprising if the views of the majority ... withstood scrutiny
cannot have escapedattion in Strasbourd®

The lack of explicit engagement by the ECtHR with the divided views of the Law Lords
appeared to prolondomestic judicial difficulties in that area, as the judges were left to debate

which arguments the ECtHR had implicitly accepte rejected® There was, however, a view

% Interview with Justice of the UK Supreme Court (London, United Kingddnduly 2014)
% London Borough of Harrow v Qaj2003] UKHL 43 [2004] 1 AC 983
37ibid [139] (Lord Scott)
¥For Lord Steyn, the majorityds approach was 6...cont
the structure of the Convention. $tinconsistent with the general thrust of the decisions of the European Court
of Human Rights, and of the Commission. ... [I]t empties article 8(1) of any or virtually any meaningful content.
The basic fallacy in the approach is that it allows domestiom®bf title, legal and equitable rights, and
interests, to colour the interpretation of article 8(1). The decision of today does not fit into the new landscape
ggr eated by the Human Rights Act 19986. ibid [27]
ibid
““Jonathan Lewi s, g6 Tohne HEumaonp eRaing hQesidl i[n2007] PL 720, 74,
1 Connors v United Kingdorf2005) 40 EHRR 9
“2Kay v Lambeth London Borough Cour{€iD06] 2 AC 465 [88] (Lord Hope)
“3 Lord Hope and the majority attached weight to the fact thaDt®case had been dismissed in Shaurg. In
contrast, Lord Bingham was sceptical of such an infer
pains over the years to make plain that the refusal of leave does not necessarily import approval of the reasoning of
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among the Justices that the ECtHR had become
the Strasbourg court, there is a real sense of increasing dialogue. They are listening to what is

said abouttheid e ci € ons 6.

2.4 The Space for Cross$nfluence

The next feature of formal dialogue described by the judges is that it involves the courts
actively seeking to influence one another. In this respect, it is predicated on a space for cross
influence betweethe courts. The ongoing presence of such influences in the detialong of
the UK courts and the ECtHR is waedlcognised in the extjadicial commentary. Lord Reed
observes 6a dialectical process athinluemck , as
t he wor k ©Eikewide daubMahoeay,dhe former UK judge at the ECtHR, notes a
6tway adjudi €@y owtyi ¢h atffé codourts have engage
the subject of a specific human rights problem in the egunith the position on each side
progressively evolving i the |ight of the o

During the interviews, several features of the decismaking of the UK courts and the
ECtHR were identified as facilitating the potential for mutual grfice. One such feature was the
shared languagef the courts. A Strasbourg judge felt that this placed the UK courts in a
considerably stronger position to engage with the Strasbourg case law than many of their
European counterparts whose first languageeisher English nor Frené.They face no
61 i ngui $%nitheir effarts td applydthe Convention rights. A second and much more
significant feature, however, was tHeaman Rights Act (HRA) 1998he legislation was deemed

thejudgne nt whi ch it i sKag(o4lglLord Hopeo[106[10F;ILbrekScatélb4] [167]Lord
Bingham [23]. Lewis argued that the ECtHRO6s failure t
amounted to 6éa cledlry fdiidluagi d nr é@lhaet isumpspisp bet ween
** Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

“Robert Reed, 6ForRomesticdmplication ofttie ECHR: CB|rt®as Gaehful Tees(OUP

2015) vii

“Paul Mahoney, 6The Relationship between the Strasbou
572

“ibid 57. Likewise, Lady Justice Ar d-lawand Btmshourges t ha
jurisprudencewie nd up in a different place from wherThe it st ar

Convention is Yourg 26) 26

“8 English and French are the official languages of the ECtHR. The importance of language foitatiossand
analysis between courts of different jurisdictions is
Legal Origins, and Culture Beffe the Courts: CrosSi t at i ons Bet ween Supreme Court
Sup Ct Econ Rev 215. The advantage to the UK courts and the ECtHR provided by their shared language, however,
may reduce in significance satonprogrammseuldubched in20l2)@me&Eadft HR O s
enhancing the accessibility of its judgments to the contracting states whose first language is neither English nor
French. European Court of Human Rigianual Repor{Council of Europe 2015) 701

“JearPal Costa, O6Speech given on the occasion of the ope
Rights, Fifty Years of the European Court of Human Rights Viewed by its Fellow International (Iiattsggue

between Judge&ouncil of Europe 2009) 64
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by several Justices to hadirectly facilitated formal dialogue with the ECtHR by granting the

UK courts the ability t o andengage extensively withéhe 6 Co n
ECt HR6s case | aw. Prior to the Act, it was s
of levels, not least because it meant that Strasbourg considered a case without the benefit of the

thinking of the nationat o u®f Andther Justice explained:

[ Di al ogue] certainly didndét exist in the
courts werenot able to apply the Convent
tended to be very much a policy argument in support of a statmt@ommon

|l aw argument . That s much | ess of a

engage with Strasbourg on $trasbourgds te

Lord Reed similarly notes here that o6for goo
Strashur g jurisprudence to a greater eXTthent th.
same sentiments have been voiced by several former ECtHR Presidents. Sir Nicolas Bratza has
observed that 6. ..the Str as b o uutady re§peatful of has,
decisions emanating from courts in the United Kingdom since the coming into effect of the
Human Rights Act and this because of the very high quality of the judgments of these courts,
which have greatly facilitated our task of adjudicat # Similarly, Spielmann has remarked that
6...the distinctive English approach to huma
Human Rights Act, has neve¥Y ceased to comman
A third feature which was deemed to facilitéte potential for crosmfluence is the
particularstyles of reasoning/hich characterise the judgments of the UK courts and ECtHR.
According to the Justices, the ability to interpret Convention rights and reason with the
Strasbourg case law combineswith e énarr ati ve ahadn darégpurnmoefna uant o
e x p | a i ametlod of analogical reasoning in common law judgments to enable the UK
courts to explain their analysis of the applicable Convention rights and the Strasbourg
jurisprudence in considable detail to the ECtHR. For this reason, one Justice suggested that
6our own relationship with Stra¥fheECHR i s di

*0Human Rights Act 1998 Sch 1
* Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
%2 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
3 Lord Reed (n 45) vii
“Nicolas BratzansbilTpheb®eWween the UK Courts and Strashb
% Spielmann (n 17)
23 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
ibid
*%ibid
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judgments were deemed to broadly share this
reson in quite a common | aw way é theV' re fa
Likewise, the Strasbourg judges observed thatitteewhole machinery [at the ECtHR] is an
imitation of the*nmtiormmnoorni nlga w t shyesmakemdiirougha t t e r n
judicial law-ma k i *hTéére was a clear view among the Justices that this provides the UK
courts with an advantage in their relationship with the ECtHR over the courts in jurisdictions
which either provide shorter, formalistic reasoningeir decisions or do not explicitly analyse

the Strasbourg jurisprudence, which plfPaced t
Several Strasbourg judges here testified to the influence of the reasoning of the UK courts. One

judge remarked:

€ in every British case that | was part o
judgments that everybody has read with great interest, precisely because Britain
and, of course, Cyprus, Ireland, are the common law countries that are well

versed in thepplications of the case laf#.

Another judge refer%and tdex hel l6evretr yr @ &< d uiemg
and describedvairtdi ag bedwvmeirygrexercise €é to
interpreted ifi the British casesbd.

A fourth feature of the decisiemaking of the UK courts and the ECtHR which was
deemed to facilitate crossfluence is theimutual flexibility There was a shared view that
because both courts develop their legal principles on algasase basis, they are affied a
degree of flexibility with which to mutually adapt in response to their respective positions. The
UK courts, on the one hand, enjoywhabt r d Justi ce Laws has descri
6power of cecoonrtriefaitmidiosn s |:Fcashol iccagdcity to
from many di ¥PToehisend, the YKkaaurtsavers deemed veejliipped to adjust
to changes in the thinking of the ECt HR. On

%9 |Interview with Justice of the UK Supreme Court (London, WhKéngdom, 24 July 2014)
% Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
®® Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)
%2 |Interview with Justice of the UK SuprenCourt (London, United Kingdom, 11 July 2014)
% Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
2‘5‘ Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
ibid
% ibid
lord Justice Laws, 6The Common Law and Europed (Hamly,
<https://www.judiciary.gov.uk/wgcontent/.../lawdj-speeckhamlyrtlecture2013.pdf> accessed on 10 October
2016
®%ibid
*ibid
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thinking and principles througtase law and the interaction of decisions on particular facts is one
that we all | i ke & Agdin, therewas aviel that thia flaces thevilKt h 6 .
courts at an advantage. One Strasbourg judge
the common law countries that are used to assimilating the precedents and, in a sense, integrating
them into their own judicial system, and €& o
j ud g mélimthesdme vein, it was noted by severahef$trasbourg judges that the ability of
the ECtHR to develop its jurisprudence chyecase enables it to modify its position where
necessary in the light of arguments made by national chady.Justice Arden has referred to
t his as t heciEt&¢dddeduine degiré tarsspdnd to the needs of the contracting
statesd | egal s yrecepavitysfihe need foodhdngefits] eoping dimtegy t s
adapting i t% BdcH of theseefeaturasenas deeaned ts fadilitate the
potential for crossnfluence between the courts.

2.5 Seeking Influence through Judgments

It was described earlier how the judges regard one another as key audiences to their
respective judgments. For this reason, a number of the judges stressed the need for what can be
termedjudicial diplomacy’* sensitivity to how the language and framing of their judgments is
likely to be received by the judges of the other court. One Justice described how the manner in
whi ch Vi ews ar e presented i n Supr eme Cour
consideratio sd:heir sense of ©6how wi®lnlhistepardsiiwgso d o wi
said that the expressi on ’dnfjudgmergswwempares tndhe t o |
6 f r 4 exkhanges between the judges which reportedly take place during taesrabi
meetings, where the contents of discussions are not published. Another Justice explained this in

similar terms:

% Interview with Justice of the UK Supreme Court (London,tethKingdom, 8 July 2014)
" Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
2 Arden, Building New Legal Orderg 33) 304
3ibid. Sir Stephen Sedley has made the same point, where he argued at the 2008pefiiciglof the judicial year
at the ECtHR that o6There is nothing which prevents t
the considered judgments of nati onal courtso. Step
Applicat on of t hel &wdi ritm s WCracspee a n  Oialaguetbetweén Jitlgé®aumcilodRi g ht s
Europe 2006)
"David S. Law notes three ways that the concept of judicial diplomacy has been used: the instrumental use of courts
by diplomats, the judicialse of diplomatic methods, such as negotiation and agreement, tact and secrecy, and the
judicial pursuit of foreign policy objectives. David
163(4) U Pennsylvania L Rev 927, 1603804. The usef the term in this chapter falls into the second category to
refer to the need for tactfulness described by the interviewed judges.
:Z Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

ibid
;; Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

ibid

h
h
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Obviously we have to have respect for them and they have to have respect for us,
and so it would be quite inappropriate for us to waisert of polemical judgment

in which we set out a Strasbourg judgment, then analysed it in order to show in
harsh terms that it was a lot of rubbisthat would be quite inappropriat.

It was not only the Justices, however, who observed this needidmigl diplomacy. A
Strasbourg judge interviewed stressed the im
the impact of judgments is going to be and what the people who are affected by the judgments
actual |y t hi*nidcludiagtbeurtatna judgesoThis echoes the remarks of
Spi el mann, quoted in the Chapter 1, that o0it
judgments wi% | be receivedo.

It appears that this diplomacy is intended as a waycogasing influencerhis is farly
explicit in the remarks of the former ECtHR President, Feaul Costa:

We need to be pragmatic. Thepacaasunts no poin
servand@ on which Grotius based international
been influential and itan only avoid the danger of being misunderstood, or even

rejected, so long as it observes a degree of restraint and explains again and again

to judges and other national authorities the basis for its decfions.

Likewise, the use of diplomacyto achieveihuence was evident in the
inNicklinson®*wher e Lord Neuberger remarked that 6Di
on with varying degrees of emphasis or firmness, and there are times when an indication, rather
than firm words are more appropriate and can reasonably be expected to carry more
credi®Atl iat ynbo.re general | evel, Lord Reed has
seek, through their judgments, to encourage or persuade the European Court to develop its
jurisprudence ®Tm paiti emldar owaydéastice sugge
much better by reasoning with them calmly and in a constructive way than by either remaining
silent or ®bikewideeacother Justinegnadetherpoi t hat 6ésometi mes

more favourable response if yof tread gently

9 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

8 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

8L Spielmann (n 17)

2Costa, 6Speech given on the occasion of the opening
8 R (Nicklinson) v Ministry of Justide@014] 3 WLR 200

8 ibid [117] (Lord Neuberger)

8 Reed (n 45) vii

8 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)

8 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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Two examples provided by the Justices were said to illustrate the different manifestations
of this diplomacy. O n apprdaeh wasrewderteal hydthe Stipreme 6 b i
Court 6s jHardegste® Astdiscussed in Chapter 1, the question there was whether a
criminal conviction would be compatible with the fair trial requirements of Art.6 ECHR where
hearsay evi denrnee oadondsetciitsuitveedd OGesvoi dence agair
Chamber judgment i\l-Khawaja v UK® finding against the UK, had ruled that such a
conviction would not be compatible with Art.6. The government subsequently requested a
referral of the judgment tché ECtHR Grand Chamber, however the Court postponed its
consideration of the request until after the Supreme Court had isstntsastlejudgment
which addressed the same issue. The Supreme Court held that the admission of hearsay evidence
under domest law would be compatible with Art.6. It refused to apply the judgmerd-in
Khawaja,and criticised théecision at length for its inflexible application of the sole or decisive
rule, for the lack of clarity in the rule itself, and for having misundetsthe existing fair trial
protections in domestic | aw. One Justice i nt
Horncastlewas to persuade the Grand Chamber to fdkéhawaja® on and then to persuade
the Grand Chamber that they need to modif{dtiea mb'amp ® s §%ahe bffort was largely
successfulAl-Khawajawas relinquished to the Grand Chamber and the eventual judgient,
which reversed the decision of the Chamber inYadled that a conviction based decisively on
hearsay evidence couldils be compatible with Art.6 provided there were sufficient
counterbalancing measures to offset the disa
of the proceedings was not undermirid.

By contrast, an example cited by one Jus
sending subtler signals to the ECtHR, was the decision of the Supreme Ghision?® One
of the issues there was whether the right to have a detention reviewed unbigr) ACHR
renews when a person, serving a determinate custodial sentence, is granted discretionary early
release but subsequently recalled to prison. Holding that it did not renew, the majority reasoned

that the result o6cl @oar lwhiampeéedares Stto ab® otuh g «

8 R v Horncastle and othef2010] 2 AC 373

8 Al-Khawaja and Tahery v United Kingdgi@009)49 EHRR 1 (Chamber)

% Al-Khawaja and Tahery v United Kingdo®012) 54 EHRR 23 (Grand Chamber)

1 Al-Khawaja(n 89) (Chamber)

92 Interview with Justice of the UK Supreme Court (London, United Hamg, 8 July 2014)
9 Al-Khawaja(n 90) (Grand Chamber)

%The Grand Chamber found a violation in one of the two cases.

% Al-Khawaja(Grand Chamber) (n 90) [147]

%R (Whiston) v Secretary of State for Jusf2@15] 1 AC 176

"ibid [44] (Lord Neuberger)
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Lady Hale, however, while agreeing with tinatio, was unconvinced by
reasoning?® In light of this difference of view, the ECtHR was invited to clarify the position at
the next oppaylbd thahthet Syrasboudrg dourt wonld want to reconsider their
jurispfudenced.

On the basis of these insights, judgmleased dialogue appears to be actively shaped by
the judgesdéd awareness of one anot hetheUKs audi
courts in particular having tailored their reasoning in specific instan@esder to increase the
prospect of influence.

3. Categories of Interaction
3.1 Conflict and Consensus

The chapter has so far explored the general characteristics ascribed by the Justices and
ECtHR judges to the formal dialogue between their courts. These charactéristidsial
listening, mutual explanation and the reciprocal effort to influéneere farly uncontroversial.

It will be recalled from the methodology chapter, however, that a variety of juddraset
interactions between these courts have been
by the judges interviewed, this next partloé chapter uses these categories of interaction to
further scrutinise the nature of the judgmbated interactions which the judges understand as
dialogue. If formal dialogue is a process by which the courts mutually listen and explain their
views, seekig to influence one another through the medium of their judgments, does it
encompasall judgments made respectively by the courts on matters concerning the Convention
rights, or does it involvepecifictypes of decision only?

Here, there were differemtews both amongst the Justices and between the Justices and
the ECtHR judges. Drawing upon the concepts introduced in the previous chapter, it can be said
that two broad categories emerged from the interviews, which can be supported with additional
extraj udi ci al insights: f iconBidtuad® wiblayte, bAsed on b e e n
di sagreement or OWietfveranths conbensod’®linldgeea 6 o n d

B ibid [59]

“ibid [49]

WAl ec Stone Sweet, O6From the Point of View of Natio
| mpl ementation of the Courtds J uldhgementatiosd thelJudgntentsob p e a n
the European CourtfdHuman Rightsa Shared Judicial Responsibility®ialogue between Judges, Council of

Europe 2014) 226, 24

MjearPaul Cost a, -Bfwple e@dsthay, JRramsi dent of the European
the Constitutional Court of the RussiBaderation, 1411 May 2007)
<http://www.echr.coe.int/Documents/Speech_20070511_Costa_Moscow_ENG.pdf> accessed 10 December

2016
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based on influences at work between the courts in the absence of disagrésmseat in the
Chapter 2, conflictual dialogue can be divided into two subcategories: disagreement by the UK
courts with a judgment of the ECtHR, and disagreement by the ECtHR with a judgment of the
UK courts. Consensual dialogue can also be dividedwacsubcategories: judgments by the

UK courts with which the ECtHR agrees, or could potentially agree with in future (influence or
the prospect of influence by the UK courts) and the application of ECtHR judgments by the UK
courts (influence by the ECtHR).should be recalled, however, that these are neither strict nor
mutually exclusive categories. Conflictual dialogue, for example, also has the potential for
subsequent agreement and influeffiéeNonetheless, these categories help to illuminate the
differences of emphasis in the judicial understandings of dialogue between these courts which
were encountered during ghinterviews andwvhich have manifestd in the extrgudicial
commentary. The following sections consider each of the categories in turinealedd| of

consensus surrounding them.

3.2 Conflictual Interaction
3.2.1 Disagreement by the UK courts

This first category of conflictual dialogue was the subject of the only clear consensus
across the interviews. There was a common understanding among the judges interviewed that
formal dialogue involves a decision by a national court wkighals concernsegarding,or
evendisagreeswith, a particular aspect of the Strasbourg jurisprudence. One Justice defined

dialogue as

€ polite way of saying that a national court can express disagreement with a
decision by a Strasbourg section or even the Grand Chamber when it feels that
thereds been a failure to understand the

feel the decisionhasdét been adefuately reasoned.

Anot her Justice similarly explained: &6We are

this problem?0 or fiWe dondt%®Thdseviekseghosinilare r e a

192ipid

193As seen in Chapter 2, Kuo points out that dialogic interactions can typically involve elements of both cooperation

and contestation: 6éa successful dialogue begins with
to the resolutonop ot ent i al conflicts bBSeutnwe eknu od,i sétDinsccto voerrd enrgs 6!
Dialogue: I s Judicial Dialogue the Answer to Constitu
CJLS 341, 364

1% |nterview with Justice of the USupreme Court (London, United Kingdom, 8 July 2014)

195 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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statements made by senior UK judgesektrajudicial lecture&’ and reflects the dominant
conception of dialogue apparent within the UK case law, neatly encapsulated in the judgment of
Lord Mance inChestet”’as t he process by which the natio
and, in an approjate case ... refuse to follow Strasbourg dase W .

In such instanceshere is a clear expectation that the ECtHR will undertake a review of
its own positonLady Justice Arden has argued that
appropriate case t@consider an earlier decision in the light of disagreement by the superior
nat i on &% This expectationdhas been made clear in the case law on a number of
occasions. ItdorncastleL or d Phi Il Il i ps concl uded hi sofj udgme
the Strasbourg jurisprudence. | hope that in due course the Strasbourg Court may also take
account of the reasons that have | ed e not
Likewise, in Chester,Lord Mance reasoned that where a nationalrtcdisagrees with a
judgment of the ECtHR, it could do so O6in t

| | ead to a

di verging national viewpoint wi
A number of the Strasbourg judges shared with the Supremé Liistices the view that

formal dialogue can involve this type of conflictual exchange. One judge, for example, observed:

d think that it is quite right that national superior courts should have a second bite at the cherry,

should at least be allowedteact to a judgment by the ECtHR concerning their country and to

say to the ECtHR, in polite terms and expl ai

wrong. 0 This is so particularly whero¥2 the d

1%The former Court of Appeal judge, Sir Stephen Sedley, has argued that disagreements by national courts with an

ECHR deci sion are 6...not acts of indiscipline or ins
system affords for a constructive dialogue between na
the opening of ECtHR judicia year , O6reserve the right to question yo
In the same way, a Justice interviewed in Alan Paters
a wel |l reasoned critique o frinaBludgmentbThe ragt Law &mds ant thev 6 . Al
SupremeCout Hart 2013) 233. he Supreme Courtodés Deputy Pre
a meaningful dialogue with the ECtHR t hr oulagyHalg,udg ment
O0What 6s t he Point o f Hu man Ri ght s?6 (War wi ¢k
<https://www.supremecourt.uk/docs/sped@1128.pdf> accessed 9 December 2016. The President of the Supreme
Court, Lord Neuberger, h a detaitt@ jsdgmentmet dollodingahe Gtgasbeurgas 6 g i
jurisprudence, and explaining why?o. Lord Neuberger,
Comparison of the Australian and UK Experienced (Sup

<https://www.supremecourt.uk/docs/spe€at0808.pdf> accessed 9 December 2016.

197 Chester(n 11)

1%ibid [27]

199 Arden, Building New Legal Ordergn 33) 286

10Horncastle(n 88) [108]

M1 Chester(n 11) [27].Lord Sumption in the same case remarked that where a national court disputes the

ECt HR6s interpretation of domestic |l aw, this O6may, wh
reviewed by the Strasbourg Courté. ibid [121]

12 |nterview with Judge othe European Court of Human Rights (Strasbourg, France, 29 May 2015)
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Further, as seen in Chapt &betveenthecourts, théformeng f o
ECt HR President, Sir Nicolas Bratza, has sir
national courts should continue to feel free to criticisesbtrarg judgments where those
judgments have applied principles which are unclear or inconsistent or where they have

mi sunder st ood n a t"fevemeefusing ta fallow themnordes to provieeshé |

ECt HR the 6oppornhedesisi pynt 8°nr ée scusidder

By far the most frequently cited example of formal dialogue during the interviews with
the Justices was théorncastle/ Al-Khawajaexchange concerning the admissibility of hearsay
evidence and the right to a fair trial under Art.6 ECHRis appears to be widely considered the
paradigmatic example of dialogue between these courts. As seen in the introductory chapter, Sir
Ni colas Bratza used his concurring judgment
judicial dialogue betwen national courts and the European Court on the application of the
Co n v e ' Likewms®, another former ECtHR President, Dean Spielmann, has hailed this
exchange a sparekcelenéeefx ajmpd iec i1 di al oguebd.

Another example frequently cited lthe Justices has been encountered already in this
chapter: the repeated conflict between the L
right to respect for their home under Art.8 ECHR required the courts to be able to determine the
proportionality of an eviction from social housing or local authority sites before issuing a
possession order. Contrary to Strasbousgew, the House of Lords repeatedly held that Art.8
made no such requirement maintaining instead that the availability of judicial review (and,
later, expanded grounds of judicial review to allow for greater factual sensitRdigyeloped in
response to the adverse ECtHR case law) provided an adequate safeguard againstfthe risk o
evictions which would violate a personds rig
repeatedly disagreed with that assessrérin its view, the loss of a home resulting from a
possession order required the courts to be able to determine witetlas a proportionate

interference with Art.82! Judicial review, it reasoned, did not provide the opportunity for the

113 Bratza (n 54) 511

"ibid 512

"ipid. The former UK judge at the ECtHR, Paul Mahoney
remain free to open a judicial dialagwvith the Strasbourg Court dyexceptionally declining to follow the

Strasbourg precedent and by explaining in the reasoning of their judgment why they believe that in the particular

i nstance the Strasbourg Court has got it wrongo. Ma h o
H8ipid [O-12 2]

17 Spielmann (n 17)

18 Qazi(n 36)

19ay (n 42) [110] (Lord Hope)Doherty v Birmingham City Cound2009] 1 AC 367 [55] (Lord Hope)

120 Connors(n 41} McCann v United Kingdorf2008) 47 EHRR 40Kay v United Kingdoni2012) 54 EHRR 30

121 McCann(n 120) [50]
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courts responsible for making possession orders to make that asse$8Atehe culmination

of a resistance by majorities in the Hoo$eords spanning three separate decist6tispwever,

a situation which Paterson de'theSupremeCaus 6r en
unanimously decided to accept the Strasbourg view that an applicant facing eviction from social
housing musbe able to challenge the proportionality of that decisfo@ne Justice described

t he saga: 6lt certainly was a dialogue. The

decided something, we decided something, and it was definitely awcatchg o i'fig on 6

3.2.2 Disagreement by the ECtHR

The second, and more controversial, category of conflictual dialogue which emerged
from the interviews is the decisions by the ECtHR which disagree with judgments of the
domestic courtduring the interviews with thaustices, two examples of such interaction were
cited. The first example washe di sagr eement stemming from
retaining the biometric data of individuals previously suspected, though not convicted, of

criminal offences?’ In S and Maper 1%

the House of Lords unanimously held that the policy
was not a disproportionate restriction on the Art.8 rights of the appelfdntswever, when the

case was taken to Strasbotlitythe Grand Chamber unanimously disagreed. It found that the
data retention was an indiscriminate and thus disproportionate restriction on the right to a private
life. Dickson observes th#tiswas particularly striking given that all ten UK judges whortiea

the case at the domestic level found no violation of Art.8 and had declined to make a declaration
of incompatibility, whereas all seventeen ECtHR judges found a viofgtigvhen the Supreme

Court was next confronted with the matter, faced with the uvecpl view from the ECtHR and

an 6irr econ®hetweeh theeUKar Btfasbouogpdsitions, it accepted and applied

the reasoning of the Grand Chamb&r.

12ihid [53]. InkKayhowever, the Court welcomed 6the increasing t

expand conventional judicial Kaydny)(HE)W3]gr ounds in the |Ii
123 Qazi(n 36);Kay (n 42); Doherty(n 119)

124 paterson (n 106) 227

125 pinnock v Manchester City Coundi2011] 2 AC 104

128 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

127 previously contained under the Police and Criminal Evidence Act 1984, s.64

128 R (S andMarper) v Chief Constable of South Yorksh[2004] 1 WLR 2196

“Baroness Hale, however, held that Art.8 ECHR was eng
the individual than the knowledge of hisgeneticmake 6 . 1 bi d [ 71]

1305 andMarper v United Kingdoni2009) 48 EHRR 50 (Grand Chamber)

131 Brice DicksonHuman Rights and the UK Supreme Cq@uP 2013) 82

132R (GC) v Commissioner of Police of the Metrop[#i311] 1 WLR 123(12] (Lord Dyson)

¥o1t is common graMamerECtHRRt t heni hdefil hghe retention o
interference with their rights to respect for private life protected by article 8 of the ECHR which, for the reasons
given by the ECtHR, is not justified under article 8(2). It isadrthaMarper UKc annot st andd. i bid
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The second example cited turned on the me
the etent to which it gave the Convention rights exegitorial effect. In the case &l-
Skeinir**the House of Lords held that questions relating to the interpretation of Art.1 ECHR and
thus the entire reach of the Convention were for the Strasbourgatonet*®> However, it
concluded from the Strasbourg jurisprudence that generally a state could only be said to have
extrat erri torial jurisdiction within the meanir
the territory of another state that it cdudecure to everyone in the territory all the rights and
freedoms in sect i Bhatet, in®niith (hohl}’ a6oBnmagnityt at then 6 .
Supreme Court held that the armed forces of a contracting state operating outside of its territory
are notwithin its jurisdiction within the meaning of Art.1. When the Grand Chamber delivered
its Al-Skeinidecision***h owever, it disagreed with that as
under Art.1 was to be ¢Ritrauldasearisety réagon of acsr i |y
which are performed or produce effects outside of its terrifSrwhere a state exercises
effective control over an area outside of its territory as a result of its military aCttmut, also
from a stateds isseritorgWwhich oingsiedividuald underdthe comtfol of
the stateWbenathosi ai e8s agents exercise con
there was an obligation to secure only the C
of t hat In$niitlv(hod)f*the Bupreme Court was unanimous in the view that a
stateds armed forces abroad fell within its
appropriate course was to depart frémith (no 1)**

As with domest judgments which disagree with a position taken by the ECtHR, there is
a shared understanding that the national courts must undertake a review of their position in the

face of an adverse ECtHR judgméfitit should be stressed, however, that there are differences

134 R (AFSkeini) v Secretary of State for Defef@@08] 1 AC 153 (HL)

1%ibid [28] (Lord Bingham), [65] (Lord Rodger), [105] Lord Brown

1%ibid [79] Lord Rodger

137R (Smith) v Oxfordshire Assistant Deputy Cord2éri1] 1 AC 1

138 Al-Skeini v United Kingdort2011) 53 EHRR 18 (Grand Chamber)

139ibid [131]

140ibid [131]

1Libid [127]

142 Al-Skeini(n ) (Grand Chamber) [137]

143 Smith and others v Ministry of Defence (ngZ)14] AC 52

144ibid [55] Lord Hope

1456 . . . i tsthatshe interesis of human rights law would not be well served if the House were to regard itself

as bound by a previous decision as to the meaning or effect of a Convention right which was shown to be
inconsistent with a subsequent decision in Straghb@therwise the House would be at risk of endorsing decisions
which are incompat i bR (Rurdw v DPR20MPINAC 848, {34] (Lord Hope) Llikewssé, in
McCaugheyand Anothgr2 012] 1 AC 725, 757 L adterprditbtion eftheGoavendoth: o1 f
rights means that they now mean something different from what they meant when the 1998 Act was passed, thenitis
our duty to give effect to their current medR2lng, r at
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of judicial view as to whether this type of interaction reflects dialogue. On the oneftiand,
example, Lady Justice Arden has suggested that it does. In her view, dialogue between the courts
puprts to 6give both the national d%inthesupr an
same vein,the former ECtHR President, JeBaul Costa, has written of dialogue as

6di verjmynhe EGtHR with the judgments of national couétsWe h a wneostt he u
respect for constitutional courts, but if we always agreed with them, what would be the point of
our C B®WDuring the. interviews, however, very few Justices cited such instances as
dialogue. Additionally, the former UK judge at the ECtHR, Rdahoney, has suggested that
these examples do not reflect O6dialogued but

A

the national rulin® on a human rights issueb

3.3Consensual Interactions
3.3.1 National courts influencing the ECtHR

Turning to the consensual interactions, several Justices and ECtHR judges identified
dialogue as the domestic judgments which have either influenced, or are considered to have the
prospect of influencing, the judgments of the ECtHR, in the absence ofediszant. For the
Justices, this category was associated particularly with UK judgments which make novel
contributions to the development of Convention rights, either in areas upon which the ECtHR has
yet to make a ruling or where there is no settled apprtmathe issue within the case law. Here, a
number of the Justices cited the caseRabone™® The question there was whether an
operational duty exists on states under Art.2 ECHR to protect informal psychiatric patients
against the risk of suicide. In ddmg that there was such a duty, the Supreme Court
acknowledged that its conclusion was effectively going further than the existing Strasbourg
jurisprudence but was, nonetheless, one which flowed frdit ih Reynolds v UK>? a
subsequent Strasbourg casaeerning the same issue but arising from facts which occurred
priortotheRabong udgment , t he ECtHR endorsed the Sup
the Court of Appeal in 2010 had held that the operational duty did not apply to informal

146 gpeech by Lady Justice Arden in ECtHFe Convention is You(s 26) 26

“Costa, 6Speech to the Constitutional Court of the R
148 Costa suggests that if the ECtHR were to simply agree with the views of national ceudasyit d 6 gi ve r i se
form of judicial i mmunity without any rational basi s

149Mahoney (n 46) 571

150 Rabone v Pennine Care NHS Foundation T[2612] 2 AC 72 (SC)
*Libid [112] (Lord Brown)

152 Reynolds v United Kingdo(2012) 55 EHRR 35
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patients>itwel comed the fact that the oéunderl yin
changed o v'@tadytHalesulyseqaently ibferred from this decision that the ECtHR
6cl ear |l y t hou g H?tSeverldustices eonsideredsuch casgslemtretfarm of
di alogue because they enable the U¥andtousrts t
of fer o6opport uNatthe Bumpedndevel. i nfl uencebd
A number of ECtHR judges have also identified dialogue in such terms. A manifestation
of the consensual dialogue suggested by the former ECtHR PresidefRaig¢aDosta, for
example, is where the Strasbourg Court o6not
but uses the r eas ohThegfornienUKijudge atahe ECtHRe RBauls i o n @
Mahoney, points to the exchangetween the courts concerning the question of whether any of
the Convention r i gh Prety’’thé douse sf Loads domciudgdanthe o  d |
basis of the available Sslourg jurisprudence that none of the Convention rightsuld be
interpreted in such a way, even in the extreme case of a person suffering from a degenerative
illness (though Lord Hope considered that the right to a private life under Art.8 was at least
engaged):** When the case was subsequently considered in Strasiotirg reasoning of the
Law Lords was emphatically endorsed, with the court citing no fewer than forty paragraphs from
Lord Bi nghamo $*Howedeg itredso pointedly endoesed Ldtcb pe 6s vi ew t
Art.8 was engagetf*Mahoney argues that the 6Careful an
caselaw by the domestic, British courtsirettyclearly helped the Strasbourg Court to develop
its own interpretation when the case subsequenlyme t o S%¥ rasbour go.
Interestingly, however, it was ondyminorityof the Justices interviewed who considered

such cases to reflect a form of dialogue, with several others contesting the view. One Justice, for

153 Rabone WPennine Care NHS Foundation Tr(i2011] QB 1019 (CA)
1% Reynoldgn 152) [63]
Lady Hale, 6Whatodéds the Point of Human Rights?d& (n 1
i: Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)

ibid
Costa, 6Speech to the Constitutional Court of the R
159R (Pretty) v DPH2002] 1 AC 800

Arguments were advanced on the basis of Articles 2, 3, 8, 9 and 14 of the Convention rights.
¥l The way [ Mrs Pr et dsingmomdnts af beeliée istpart ofthe acsof livilgeandcshe has a
right to ask t hat PRrekyi(nsl59 [@00] must be respectedb©
182 pretty v United Kingdon2002) 35 EHRR 1
1%3ibid [14]
The Court declared that nbefylakfeomaxerpiding leechoice to avoidwhat s ¢ a s
she considers will be an undignified and distressing end to her life. The Court is not prepared to exclude that this

constitutes an interference with her right to respect
Mahoney (n 46) 572. The former Supreme Court Justic
example of a real di al ogue between our final appeal
I ndefinite Articl e 8 06 ( Siirnc oTlhnodnsa s | nhMo,r e 9 L eNat vuer nel

<https://www.supremecourt.uk/docs/speech_111109.pdf> accessed 15 January 2017
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exampl e, remar ked that o6if you regard those
Strasbourgjurispdie nce and seek to apptwastclearthat,om e x ar
a number of the Justices, disagreement is intrinsic to the dialogue metaphor in this context.
Referring to thdRabonetype case, three Justices remarked:

There was no questiaf a disagreement with Strasbourg so | would not see that

as a dialogue casé’

Il dondét think thatodos whatodés normally beir
meant by it is a genuine interchange where Strasbourg says something, we say

something slightly dferent®®

| think it really would be a misrepresentation to suggest that this was the outcome
of some form of dialogue. It was simply a question of our looking at the relevant
jurisprudence, considering it, having regard to it and coming up with our own
conception of what the Convention right meant in the particular circumstances of

the case®®

Such remarks point to a specific conception of dialogue centred strictly upon disagreement by the
domestic courts with a decision of the ECtHR. Relating thesewaigers back to the question

posed at the outset of this part of the chapter suggests that, for a number of the Supreme Court
Justices, O0dialogued does not connote the <co
the ECtHR but rather those whichhar disagree with a particular aspect of the Strasbourg
jurisprudence or, on the most generous view, develop it in areas upon which the ECtHR has yet
to make a direct ruling. The difference is consistent with the understandings of dialogue which
have maiiested in the case lgwexploredin Chapter 1 On the one hand, the dominant
conception is centred on disagreement by the UK courts with a decision of the EEtHR.
Alongside this, however, is a conception of dialogue visibRahoneand Ambrosé’* which

stresses the ability of the UK courts to contribute proactively to the development of ECHR

principles where there is no ECtHR case law dealing directly with the point in issue.

1% Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

%7 |Interview with Justice of the UK Supreme Court (LondonitéthKingdom, 8 July 2014)

188 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

19 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

R v Lyons and Othef2003] 1 AC 976 [46] (Lord Hofhann);In re P (Adoption: Unmarried Coupldp009] 1
AC 173, [35] (Lord Hoffmann)Horncastle(n 88) [11] (Lord Phillips);Pinnock(n 125) [48] (Lord Neuberger),
Chester(n 11) [27], [34] (Lord Mance), [137] (Lord Sumptiomtoohan v Lord Advocat2015]1 AC 901[13]
(Lord Hodge);AkermanLivingstone (n 11) [20] (Lady Hale)

1 Ambrose v Harri§2011] 1 WLR 2435
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3.3.2 The ECtHRinfluencing national courts

The fourth and widest category ofteraction, one which emerged only from the
interviews with the Strasbourg judges, is the decisions by domestic courts which implement
ECtHR jurisprudence into the domestic legal system. There was a strong consensus amongst the
ECtHR judges interviewedhat dialogue refers to the process by which national judges
6t r an’édliantteédiprra téeads $*thnoigh their dedsiomaking the judgments of the
ECt HR i nto domestic | aw. One Strasbourg jud
differentk nd of '®i al ogued:

In this context it is not a question of the natibonourts saying to the ECtHR,
fWe are asking you to reconsider this point becauseinlettiat you have got it
wrongo Rather, itis a dialogue in the sense Ve take notice ofthE Ct HR O s
finding that this or that aspect of our domestic law has given rise to a violation of
the Convention. What can we, the national courts, do to execute the ECtHR
judgment, to translate ittio practice in our legal syst&m This participation by

the national courts in facilitating an effective execution of the ECtHR judgment
within their legal system, quite apart from any measures of execution by the

national parliament or government, represents another form of didifgue.

These insights are reinfad by other extrgudicial comments from former ECtHR judges. For

Costa, for example, the most welcofoenofd i al ogue i s where the nat.
its decisions with the Strasbourg cas'@l aw, a
Thisisechoed by Spiel mann, who argues that t h
Convent i'8ins rwhyehrrt s 8t he national courts 6. ..ap|
of the European caslaw, notably proportionality, in the determination of tdases that present

bef or e’ Acborlimpto one Strasbourg judge interviewed, this form of interaction is

6di al ogue®at its besto.

12 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
13 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
7 ibid

5 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
17 Interview with Judge of the European Court of Human RigStrasbourg, France, 29 May 2015)

""Costa, Speech to the Constitutional Court of the Ru:
18 Spielmann (n 17)
ibid

180 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
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3.4 JudicialUnder st andings of 6Dialogued: Reconc

In light of the preceding sections, irgasonable to qualify the understanding of formal
dialogue developed so far. In total, it has been described how four categories of interaction
emerged: conflictual dialogue, either in the form of UK judgments which disagree with ECtHR
judgments or ECtHRudgments which disagree with UK judgments; and consensual dialogue,
either in the form of UK judgments which influence ECtHR judgments in the absence of
disagreement, or ECtHR judgments which influence UK judgments. Among these categories,
there were aread consensus and points of difference between the ju@ipese was a strong
consensus that this type of anatbnabcbuot gxpreséesr ef er
disagreement with a decision of the ECtHRwever, there was an explicit diffeenof view
between the Justices as to whether the decisions of the UK courts which further develop ECHR
principles in the absence of direct ECtHR case law could be considered a form of dialogue.
Further, it was only the ECtHR judges who considered thergesé&ectuation of ECHR
principles into national law by domestic courts as a form of dialogue. None of the Justices
interviewed conceived of the term in such a broad way. Thus, it would appear that there are
diffuse judicial understandings at work ashe precise nature of the dialogue between these
courts.

The differences in emphasis, however, are not irreconcilsitat was consistently
stressed by all of the interviewed Justices was the capacity of the UK caxpsdss their own
viewson questins related to the interpretation of Convention rights, whether by criticising or
departing from a particular strand of ECtHR jurisprudencédy developing the Convention
principles in areas which have not beeedly ruled upon by the ECtHR, and theyereate the
prospect of influencing that court.

In terms of the differences between the Justices and the ECtHR judges, the categories of
dialogue emphasised by the respective judges simply reflected influence of their courts upon the
judgments of thether.Thus, what the Justices emphasised were the domestic judgments which
either influence or have the prospect of influencing the ECtHR. Dialogue is understood
principally by the Justices a'®toborevaphrgswar d i
from Masterman. What the Strasbourg judges emphasised as dialogue, in contrast, was the

downward influence of their court upon the domestic courts. The different understandings are

8lRoger Mastermai Deconstructing the
f

Mi rror PrincTheUmtéd i n Rog
Kingdomés Statutory Bill o i

Ri ght 6OUP 2030141, i28B6ut i onal ar
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thus consistent with the noti omr $®vhichddasal ogu e

discussed in previous chapters, is at the core of the concept.

4. The Practical and Normative Constraints
4.1 The Practical Constraints

The chapter has established that formal dialogue is understood by the judges as a process
by which the courts exchange views and seek to influence one another through their respective
judgments. Further, while there is some variation as to the nature of the interactions which are
considered to reflect dialogue, the judges tended to emphasise the typgrokjbased
interaction in which the court to which they belong exerts influences upon the other. Asdhdicate
by the definition provided at the outset of this chapter, however, both practical and normative
constraints were identified. At the practicalél, this form of dialogue was considered an
6 i ndeekangé of views, taking place via the ordinary process of litigation in the
respective court®*As such, it was viewed as a catEpendent process. One Justice remarked:
0[t] he t i ceialmlly this kind of dialogue depends upon the cases which happen to
come to us ... We dodfivitk gwi et admotkherg Fwst ica
asecondorthid i er appell ate court deali nmgeuwgent h t hi
down below or notorious down bel offipnadditod we d
to having little control over the issues that become the subject of adjudication, Lady Justice
Arden has pointed out that the UK courts have little sa&y the issues which merit the attention
of the ECtHR:

The domestic court has no control over which cases become the subject of an
application to the Strasbourg court, or over which cases are held to be admissible
by the Strasbourg court. Thus it may betable to conduct a dialogue with the

Strasbourg court through its judgments so as to indicate to that court what the

domestic court thinks the answer should¥e.

Thus, formal dialogue is not a fluid discussion but one confined to the particular issungs ar

from a given case, taking place on whbgt one

182 Costa, Speech to the Constitutional Court of the Russian Federd@i ( n 10 1)

183 |Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

This point is also made in Philip Sales, 6Strasbourg
lrvinedo [20B2] PL 253, 262

185 |Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

186 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

187 Arden, Building New Legal Orderg 33) 279
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c as e ‘Hasardswten particular issues happen to arrive consecutively at the UK courts or
the ECtHR for consideration.

4.2 Normative Constraints

Aside from the practicalities of formal dialogue, twormative constraints were
identified. These arise from two institutional relationships: the relationship between the UK
courts and Parliament, on the one hand, and the relationship between the UK courts and the
ECtHR, on the other.

4.2.1 The UKcourts and Parlament

The first constraint stems from the constitutional relationship between the judicial and
legislative branches of government under the separation of powers in the United Kingdom. As
seen in the introductory c bnatiputioratismistcdmsderedK 6 s p
to be political rather than judicial in character. For the Justices, formal dialogue with the ECtHR
was therefore seen within the context of their relationship with Parliament: in particular, the need
to respectthe doctriref Par | i amentary sovereignty. While
e x t r e me *Ywherebyithe WKocourts might consider not following an Act of Parliament, it
was said that the UK courts are bound by the decisions of the legislative branch. t@@ee Jus
explained: Owhatever Parl i ament deci des, t h
problemindoingthati t 6s somet hi ng whi Tdthisrestentytiee foamalwa y s
dialogue with the ECtHR was conceived as effectively subject tapwetitary oversight; the
outcomes contingent upon Parliament not subsequently legislating to the contrary. For this
reason, one Justice obserway:podde as ogueod aa
mult-way process €& | thiag cowtfhéree ocourtahere, rParlmmeantt If goes  t
o n'¥ Parliamentary sovereignty also appeared to play a role to the extent that a number of the
Justices expressed awareness that the HRA 1998 did not bestow legislative authorisation upon
them to take thprotections of the Convention rights under the HRA significantly beyond those

laid down in the jurisprudence of the ECtHR.

188 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)

189 nterview with Justice of the UK Supreme Court (London, United Kingdom,11 July 2BeKson and others v
Attorney Genera]2005] 1 AC 262 [102] (Lord Steyn)

199 nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

1 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

19270 this extent, the interviews echoed the thinking of Lord Binghafn(ldllah)v Special Adjudicatoj2004] 2

AC323[201: 61t i s of course open to member states to provi
the Convention, but such provision should not be the product of interpretation of the Convention by national
courts. .. 6. See R(Arnml DBfandessringeemationdl)av| Secretany of State For Culture, Media
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4.2.2 Theinternational rule of law

The second normative constraint upon formal dialogue, this time upon the relationship
between the UK courts and the ECtHR, is thernational rule of law'** Two principles were
cited by the Justices in this connection. Fi
and c on $tofsSwasbourg jurispiidence, particularlyemthis line has been confirmed
by a decision of the Grand ChamB&t Second, and connected to the first, is the stagding
principle of the common law that UK courts will attempt to interpret and apply domestic law in a
way that does not place the Ubreach of its international obligatiolt¥One Justice explained
the combined effect of these principles on t
out of the Council of Europe, the legislation would be there to reflect our international
obligations, and there is a principle of interpretation that Parliament intended to act consistently
with our inter RaMith thisimrhindoitbvasi cgnaideigdon shoe. 6 f ut i | e
refuse to follow a Grand Chamber decision which reflects aahebconstant approach, because
wedll only be putting the UK in breac of it
On the one hand, a number of the Justices interviewed described a shift away from the
first of the two principles. One Justice f or exampl e, observed that
seen a development of our approach. | think that we are somewhat moving awiljidiuii’®
Similarly, another Justice noted: O0The possi
views. | sense that among our courts there is a greater readiness to recognise that that may
happen fr onf®thecaselawons.2 HRAsdBcusseGhapter 1, certainly reflects

andSporf 2008] 1 AC 1312 [53]: o6l do not believe that, wh
of

it was giving us the powerfoeap ahead Strasbourg in our interpret
¥Kumm offers the following definition of the internat
another, are to be ruled by law. The addressees of interrlddionatates in particular, should obey the law. They

should treat it as authoritative and |l et it gui n

de a

National Courts: The International Rule of Law and the Limits of the Internatiodadist e | 6 (2002) 44 (1)
Intl L 19, 22
194 R (Alconbury) v Secretary of State for the Environment, Transport and the Réga1§ UKHL 23 [26]
(Lord Slynn)
19 Chester(n 11) [27] (Lord Mance)
1% Garland v British Rail Engineering Lt1983] 2 AC 7517 71: 6[ 1]t is a principle o
Kingdom statutes, now too well established to call for citation of authority, that the words of a statute passed after
the Treaty has been signed and dealing with the subject matter of the internaliligegtion of the United
Kingdom, are to be construed, if they are reasonably capable of bearing such a meaning, as intended to carry out the
obligation, and not Cheste(bne 1 In)c o[nls2i 1s]t,e nLto rwdi tShu ngbé.ido nl ns u g
Human Rights Act 1998, Parliament must be taken to have been aware that effect would be given to the Act in
accordance with thislongt andi ng principl ebd.
iz; Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

ibid
199 nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
20 nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014). Since the
interviews were conducted, these views have also manifested witthuhgr e me Court 6s case | avy
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this view?°* Further, ach of the eight Justices interviewed felt that it was technically open to the
UK courts to refuse to follow a decision of the ECtHR, with several indicating explicitly that this
remains the case evarmere a decision has been issued by the Grand Chamber of the ECtHR.
While the UK courts have yet to openly depart from a Grand Chamber ruling, there were
indications by some of the Justices that the option is technically open. One Justice remarked that
0 eewvif we had three absolutely clear, consistent decisions of the Grand Chamber, it would still
be open to us, as a matter of%TheStrastoirgjudges t o
interviewed were comfortable with the notion that domestictsatan disagree with ECtHR
decisions. Indeed, it was described earlier how one judge felt it was the prerogative of national
courts to take 6 awsheretbheyhvelzantems with a particdar dedisierr r y 6
of the ECtHR. Further,asseertGh apt er 1, Sir Nicolas Bratza h
spoken, t he?smostee waysn whith bos raydetiow judges view the respective
roles of tHe two courtséo.

Nonetheless, there appears to be a consensus that there armlthntextent to which
national courts can disagree with the ECtHR. Despite the emphasis of a shift awb}dtom
several Justices expressed a strong inclination to avoid disagreements with the ECtHR, based on
considerations ofofol aew Vv alt@teenviav, to guote bnbtyed e
Justice, that o6the whole point of the Conven
the whol é€”a@rfd Etuhatpe®di t 6s desirable to have a
the princp | é°4Pef erences were made to the oObenefict
continent, the benefits that that can bring to this country in terms of the stability and the creation
of s har &%Bimilady, anaherdustice expressed the view thatmifermity harnessed
by the Convention is 6éone of the things whi
y e at%Buéther, several showed consideration for the goals of the Strasbourg court itself. It was
felt that the UK courts should be mindful ofhe &éi mper ati ves that t h

f a c #Yugtas the Strasbourg court should take heed of the concerns expressed by the national

ML ord Wilson has set out a timeline of UK danes indi«
pr i ncMoghingndl70) [104]
292 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
203 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
24 gecretary of State for the Home Department v AF and another (808} 2 AC 269 [98] (Lord Rodger)
205Bratza (n 54) 512
208 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
22; Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
ibid
29 |nterview with Justie of the UK Supreme Court (London, United Kingdom, 8 July 2014)
20 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
2 nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
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courts: Ot hey h a\xpditical arcumstahagestizas those whiehrare suoentiino
our society soin a sense, you have to tolerate what are essentially minor interventions for the
great e’ Agoodér of the Justices similarly rer
think that it 6s onityh eurse 6tsh eay 69 lei goietaJhifedn egl iwn ot
Ki ngdd mbo.

This commitment to the international rule of law appears to act as a constraint in two
ways. First, it appears to demand that national courts depart from ECtHR rulings only
6 e x ¢ e p t*fRegularldiveygénces from the standaelsin the caselaw of the ECtHR were
felt to pose damaging implications from an international rule of law perspective. As one Justice

explained:

If you take too much advantage and you regularly disregard Strasbourg decisions,

o
(2]

thenthethingdoesstartftoa | | apart because, well , it
Nobody knows where they are, the general hierarchy is not being observed and

the consistency across the Council of Europe countries’joes.

Equally, there is a consensus that that disagreementsebetn t he courts Oc
indef #%ii hat y6[ d] i al og u e Toahis extent, thgre appearstblem e v e
mutual understanding among judges that a Grand Chamber judgment should mark the end of any
dialogue between the courts. This p@ha&xplains why few of the judges considered final

ECtHR judgments, particularly from the Grand Chamber, which directly contradict domestic
judgments, to reflect dialogue. IGhester,Lord Mance was explicit that dialogue as
disagreement by the nationalco t s i s s u’\here a GrancdChamiber decistors had

been delivered, requiring 6some truly fundam
oversight or misunderstanding before it could be appropriate for this Court to contemplate an

outi ght refusal to follow Str asb’0Bndasingordhor i t -

Man c e 6 s Chester 3melmanm has argued:

... one must sincerely hope never to find a situation in which a domestic court is

placed in such a dilemma as to have no option but to defy the authority of the

22ihid
23 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
24 Mahoney (n 46) 581
23 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
2% |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
27 gpeech by Lady Justice Arden in ECtHRe Convention is You(a 26) 26
218 i
ibid [27]
ibid
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European Court. It would signal the clear failure of dialogue, which can only be

detrimentaldo t he full observd8nce of the Convent

Thus, formal dialogue does not reflect a fflesving exchange of views and unhindered
opportunities for influence between the courts. The practicalities of deamsikimg mean that it

is necessarily an opportunistic process, while the normative comstyaide and limit the ways

in which the UK courts are able to engagth the ECtHRcase lawsteering them away from
outright conflict with final judgments of the ECtHR and confining disagreements to exceptional

circumstances.

5. Conclusion

This chapte the first of three drawing upon the interviews with the Justices and Strasbourg
judges, has addressed the first research question: what is judgraeste d ( 6 f or mal 6 ) «
the context of the relationship between the UK courts and the ECtHR? Wer amsposed is
that while the di sputiddsoonotbed a$ 6opemaf OHe
|l evel s6 bet ween t heieludesanprecide defimtiondit cantbesai&t€t HR
refer to a process by which the courts, sulieprractical and normative constraints, exchange
views and seek to influence one another through their respective judgments. By exploring the
different aspects of this definition, this chapter has produced three sets of conclusions as to how
the judges uderstand théorm of this judgmenbased dialogue.

First, it has shown that the process of formal dialogue is considered, in both descriptive
and normative terms, to involve mutual listening on the part of both courts and mutual
explanation for the resptive positions which they adopt on particular issues. To this end, their
shared language, the HRA 1998, the detailed, explanatory methods of reasoning and the
flexibility of each court in the development of the law in their respective systems are rdgarded
the judges as enablingcrassmf | uence. 1t i s clear from the |

di alogue does not consist of dher 6ddcammet ivn

ipid. The VicePr esi dent of t he F-MaoSaué, @eechoedithis vieWpaFguirgtthat J e a n

6once the Court has ruled in a Grand Chamber judgment
would be more damaging to the protection of rights and to their legal certainty than exacerbatedutewin
fundamental di sagreement between the natioMacl courts

Sauv®, O6The Role of Nat i onSidedGoinzStrastourd, Friday 80 JdnSawyb s i di ar i
2015) <www.echr.coe.int/Documents/Splee20150130_ Seminar_JMSauvé ENG.pdf> accessed 10 December
2016

Z'Monica Claes and Maartje de Visser, O6Are You Network
(2012) 8(2) Utrecht L Rev 100, 105 c tutionahCgnv8gsatiomio De Wi
Europe:the SePer manent Treaty Revision Processd6 in Paul Be

Convergence & Divergence in European Public L@kwomsbury 2002) 39, 41
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mo n o | o*FIndeesl despite that some of the judges questienwh er 6 di al ogued
appropriate description, what % hsecygnceveddent i al
Sl aughter: O6communication between two courts
t o by t*¥wen de rhpeir Manaréneds pn the aant of both participants of whom they
are talking to and a correspondi®fiEpchwduttis i ngne
certainly conscious of the other as an addressee to their judgments and engages in judicial
diplomacyi tailoring their reasoning in consideration of how their judgments will be received by
the other courti in order to enhancthe prospect of influence. The observations in this way
reinforce previous interviewsased research noting the eagerness at th8ueme Court to
influence the ECtHR through the reasoning of its judgnréfits.

Second, by drawing upon the categories of interaction set out in Chapter 2 and the case
law cited by the interviewed judges, the chapter has illuminated varied judicial andergs at
work as to the specific forms of judgmerdsed interaction thought to reflect dialogue between
these courts, and has sought to reconcile these differences. To varied degrees, both conflictual
and consensual forms of interaction are associait&xtie term, with differences of view both
among the Justices and between the Justices and the ECtHR judges. To this extent, the
differences of view among the judges could be said to amplify those differences within the
academic literature, explored in &fter 2. However, there was also much commonality in what
the judges described. Reinforcing academic opinion to this éffabtiere is a clear consensus
that o6di alogued between the UK courts and th
the natonal courts either criticise or disagree with a judgment of the ECtHR. Further, underlying
the interactions identified by the Justi¢e®mestic judgments which criticise or disagree with
judgments of the ECtHR and domestic judgments which exert influgrorethe ECtHR in the
absence of disagreeménis an emphasis on the ability of the UK courts to offer a distinct
contribution to the interpretation of Convention rights. On this basis, Amos is right to observe
that o[ i ]t i s not teveary UK voart sgeksHdReAter jnto d djatogua with t h a

22 paterson (n 106) 9

ZanneMari e Sl aughogy, oD ATTgpsjudicial Communicationd (
24ibid 112

2bid

2As seen in Chapter 1, Makés study noted the judicial
attractive to the ECt HiRdbservadithat eenainsU& Supferaet Courtgudgménss are e s e a t
Owritten consciously as a f or fdudiod DeaisloaMaking in & Globdlised t he E
World (Hart 2013) 82; Paterson (n 106) 226

2"Merris Amos, 6The DiabdgmeCbaetwseantdni hedEKropean Co
61(3) I CLQ 557, 566; Richard Clayton, O6Smoke and Mirr
Case Lawb6 [2012] PL 639, 633; Lord Itsdnp20b62] BPLtRSH

Sales (n 183) 264; Bjorge (n 45) 223
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t he E E%FtuRe, .unifying the different emphases by the Justices and the Stgasbour
judges is the desire for tlseurt towhich they belong tmfluence the other. The emphasis in the
J u s t acapents was in the domestic judgments which have the prospect of influencing the
ECtHRia process of OG6upward P4 whlathe imteractionstresseth e n a t
by the Strasbourg judgéghe effectuation of Strasbourg jurisprudence atrtational level by
domestic courts stressed the downward influence of the ECtHR on domestic judicial decisions.
Rather than reflecting any substantive differences, therefore, the different judicial understandings
underl ined t he jcoudty@uéncedhe sther: ® influence rathlergharr be
subject to influence.

Third, the chapter has observed practical and normative constraints on the formal
dialogue between these courts. Practically, the process occurs indirectly through ju@gihents
is thus dependent on cases which the courts cannotpheintbr the purposes of engaging in
dialogue. Normatively, parliamentary sovereignty and the international rule of law combine to
limit the ways in which the Justices engage with the Strasb@selaw. In one respect, the
observations made in this chapter underline the eagerness of the Justices to move away from a
role of simply applying the existing ECtHR jurisprudence. However, this eagerness appears to
be tempered by a shared regard folitkernational rule of law and the potential implications for
the stability of the Convention system, manifesting in a mutual understanding that a Grand
Chamber decision should ordinarily mark the end of any conflictual dialogue between the courts.
Indeed,the reticence described by the Justices in interview to depart frequently from the
standards set by the ECtHR also |l ends suppor
their role within the ECHR syst smapgplingbhkai t hf
Convention rights loyally, with a focus on the principles underlying those rights and the
Strasbourg juri spr udanfateful whtees, the cowrts asihere toehen o u t
r ul eacta sunt&ervandaccording to which stes must comply with their obligations in
good *f'@bserding that the UK courts have set clear limits on the scope for permissible
disagreement with the ECtHR, particularly where the Grand Chamber has issued a judgment,
Bj or ge ar gu e plepactaaunt sesvaindand theraitendant standard of faith, could
be taken to explain the approach taken by the national courts to dialogue with the European
Cou?? 6.

228 Amos, ibid 583

Roger Masterman, O6Deconstructing the Mirror Principl
Z0Bjorge (n 45) 245

2Libid 42

22ihid 47
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The analysis here, however, presents only a partial picture of the dialogue bageen t
courts. In order to understand whether it can perform a legitimising role, what remain to be
addressed are tHanctionswhich were attributed to the process of formal dialogue by the
Justices and ECtHR judges and the role ofrtfemal dialoguebetween their courts.
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Chapter 4
The Functions of Formal Judicial Dialogue

Perhaps the most potent source of tension and the greatest inhibition to dialogue
between Strasbourg and national courts iciteeimstance that Strasbourg is a
supranational court and the influences that come to bear on its decisions are
inevitably disparate. ... [ljneluctably, the decisions that it reaches present
challenges as to their workability in the domestic setting.

- Lord Kerr of Tonaghmore

1. Introduction

The previous chapter constructed a definition of judgrbeats ed ( 6f or mal 6) | ud
within the context of the relationship between the UK courts and the European Court of Human
Rights (ECtHR) based on insights provided by the UK Supreme Coudeduahd the ECtHR

judges interviewed for this study. It was definedagzrocess by which the courts, subject to
practical and normative constraints, exchange views and seek to influence each other through
their respective judgmentslaving thus definedhie form of this type of dialogue, the present
chapter aims to answer the second research question outlined in Chapter 1: whitraréche

of judicial dialogue in the context of the decisimaking of the UK courts and the European

Court of Human Rigts? Drawing from the interview insights, it submits that the principal
function of formal dialogue ithe mitigation of tensions arising from the overlapping, multi
layered systems for the judicial protection of human rights in Euiipechapter developisis
argument in five parts. Part 2 sets out the reasons why the judges seek to influence one another
through their judgments. In doing so, this section provides key insights as to the motivations of
the judges in their interactions with one another whrehdrawn upon throughout the rest of the
chapter. In Part 3, the chapter sets out the multiple sources of tension within the relationship
between the UK courts and the ECtHR which were described by the judges, along with the issues
which were perceiveatarise from those tensions. This provides the necessary context for Part 4
which explains the tensiemitigating functions of formal dialogue. Here, the chapter explores
howthejudgmenbased i nteractions which t haejoudges
used to perform this alleviating role. In Part 5, the analysis turns to another development: the
6resurgentd common | aw. It examines how this
light of the interview insights, to coincide with and compant the mitigating functions of the

dialogic interactions identified in Chapter 3. The concluding remarks are offered in Part 6.

'Lord Kerr, 6The Conversation ibDitaneoegnu eNactri oiaclt aCoiuornt ?s¢
Irish Jurist 1, 3
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2. Motivations for Influence

In Chapter 3, formal dialogue was defined as a process by which the courts, subjectdal practi
and normative constraints, exchange views and seek to influence one another through their
respective judgments. Four categories of interaction were, with varied degrees of consensus,
identified as dialogue: conflictual interactions, manifesting ingitesament by either the UK
courts or the ECtHR with a judgment of the other, and consensual interactions, manifesting in
agreement and influence in either direction. Underlying each of these categories, however, was
the shared desire on the part of theidastand the Strasbourg judges for the UK courts and the
ECtHR tomutually influenceheir respective decisiemaking.

The ECtHR judges seek to influence the judgments of the domestic courts as a means of
making the Convention rights effectaethe nabnal level,ensuring that those rights are not
6t heoretical or il | us 6AspnelStasbourgjudge putiaandeihe al a
ECt HR has 6st dthedet he pmnion & iopulyetdntttaordenforroe t he
the principle to become effective in the domestic context, action is required on the part of the
national authorities. A sufficient influence upon the judgments of the domestic courts was thus
said to facil iofateerncipldsi Thisis fefleced ia theitype af judyment
based interaction which the Strasbourg | ud:¢
appropriation and effectuation of Convention law by the national courts, seen in Chapter 3. The
former ECtHR PresidentDean Spielmann, expresses this view where he notes that the
application of the Courtdés jurisprudenti al
di alogue that is at the Heardn ebtetbesintdssaafat i ng
the Convention.

The Justices, on the other hand, valued the prospect of influencing the development of the
Strasbourg jurisprudence. Several shared a perception that the development of human rights
norms in Europe i $towhichiteUKequreshave aivaluablewenmitiutiom e 6
to make. Since the enactment of the HRA, it

same materi al [as the ECtHR] and someti mes

2 Airey v Ireland(1979) 2 EHRR 305 [24]
j Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 201
ibid
®ibid
®Dean Spielmann, OWhither Judici al Di al ogue?6 (Sir
<http://lwww.echr.coe.int/Documents/Speech 20151012 Spielmann_Sir_Thomas_More_Lecture.pdf.> accessed 17
March 2016
"ibid 12
8 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
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devel opments whi ¢ Rheathusattached \alde tattie ndtibnehat theydare,
through their decisioma ki ng, abl e t o have, in one Justi
which Strashhere twhisnlasd@esire for the Supren
the opinionf or mer s at t h e Inthis veay, theirtjudgmanssiweré valued ford .
providing them with a voice reaching beyond their jurisdiction. More importantly, however, the
desire to influence the development of the European human rights jurispretienced from a
shared selperception amongst some of the Justicesepsesentatives of the common law
tradition in a European human rights system largely dominated by variations of the civil law
tradition. This crucial point is returned to in the neaitpf the chapter.

A motivation for crossnfluence which was common to both the Justices and the ECtHR
judges was a desire for mutually compatible standards of human rights protection. As one Justice
put it, O0itds si mpl ydtgiagecdmakesuzerthatjon the whaolepbotht h e
courts are singing from, broadly speaking, the same fs/rhne *8Irt tide absence of such cress
influence, it was felt that the respecdive ¢
to the detiment of the development of common European standards. To this extent, the influence
which the judges desired their courts to exert upon one another was motivated by the need for a
broadconvergencef standards. To this extemutual accommodationas demed necessary in
instances of disagreement between the courts. One Justice was explicit that where the UK courts
di sagree with the ECtHR, it was desirable fo
with which Yand wa d&wmat o = pvdaquilly, & s expected of the
national courts that where they find occasion to disagree with the ECtHR, to quote one
Strasbourg judge, they 6must ai m'®Theycanhotd a s

simply appeaiaktopssimei 6spand say fANY, we are

3. The Sources of Tension between the UK courts and the ECtHR

What the chapter has thus far established from the interviews is three motivations underpinning
the judgesd r danflyereebetiveerthed eosrts: foetlse Sfrasbiourg judges, the

need to make Convention rights effective at the national level; for the Justices, the need to have a

? Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)

9 Interview with Justice of the UK Supreme Court (London, United Kingdom, 1120:i%)

M Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)

2 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

13 Interview with Judge of the European Court of Human Rights (Strasbenangce, 28 May 2015)

i‘s‘ Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
ibid

ii Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)
ibid
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voice in the development of European human rights law, in particular to represent thencommo
law tradition; and, for both the Justices and the ECtHR judges, the need to have a broad
convergence of standards of human rights protection. In Chapter 3, it was seen how the
Strasbourg judges have emphasised an understanding of dialogue basedextiht@f of the
Strasbourg jurisprudence into domestic law by national courts. This form of interaction allows
the first of the three motivations to be achieved.

The application of the ECtHR case law, however, is not a straightforwardTtaek.
effectuaton of the Strasbourg jurisprudence by the domestic courts is not always possible, or at
least to the satisfaction of the national judges, and neither, therefore, is a convergence of
standards. In this way, the relationship between the courts was saiddmplicated by certain
6t e n 2% Thesesabe key points of difference between the courts in their institutional
perspective, modes of operating and the legal traditions of their judges which were perceived by
the judges to have implications for the ability of the UK courts to apply thsi®irg judgments
in the domestic context. |t is these tensio
influence the development of the Strasbourg jurisprudence in order to mitigate either existing or
potential difficulties. The following sectiornset out the sources of those tensions and their
manifestations which were described during the interviews. As will be shown later, the dialogue
judgments proposed during the interviews with the Supreme Court Justices (signalling
disagreement or the devploent of Convention law in the absence of@xesting Strasbourg

jurisprudence) purport to counter these tensions in numerous ways.

3.1 National Courts and a Supranational Human Rights Court

The first source of tension described between the UK coulttharECtHR stems from
their respective roles astionalandsupranational human rights court8This was considered
by the judges to be a tension inherent to the relationship between all national courts within the
Council of Europe and the ECtHRsoneJ ust i ce observed, 60t here i
bet ween national courts and Strasbour®

First, the difference in the perspectives of the courts was noted. The UK Supreme Court is

8 The term was used by multiple Supre@murt Justices during the interviews.

YLord Kerr here has pointed out that o6difficulties a
Strasbourg is called on to pronounce on constitutional issues which are traditionally the provincestfodo
constitutiLomal Keaourt sodThe Conversati on bieDiawgueor Nat i or
Dictation?dd (n 1) 2

2 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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the final court of apeal for cases within the particular constitutional setting of the'UK.

contrast, it was observed tliaé ECtHR providea system of individual justice for allegations of

human rights violations emanating from feggven countriesleveloping the ECHRrinciples

for application across those countries. To this extent, while the UK courts and the ECtHR are
both engaged in the interpretation and application of Convention rights, the perspectives from
which they approach those questions were seen awinsiitonal | y di sti nct,
interests Z2bThe formar ECtHRiPresiderd, .Dean Spielmann, observes that the
perspective of the national courts is the e

const it utfTherperdpecie ofdhe EGHR, in contrast, is one of external review.

According to Lord Kerr, quoted at the beginn
potent sour®aes o06ft htee nisnifolnube,nces t hat come to
inevitad y di §padatéds O6present challenges as toc
setting®’

In addition to their distinct institutional perspectives, differences in their respeioes
of operationwere also highlighted. It was observed thatS@reme Court addresses roughly
eighty cases per yewia a single court, whereas the ECtHR has a significantly larger caseload
divided amongst the Sections responsible for its Chamber deciSidammmmon observation
amongst the Justices and Strasboudggs here was that the Supreme Court thus has the benefit
of more time for deliberation over its cas@s/hereas the examination of cases at the ECtHR,
according to one Str asbour §‘Afuthdrgeated diffsrentey ¢ o m
which was noted in this regard was in the procedural mechanisms for reviewing areas of

problematic case la#.A number of the Justices felt that while domestic legal systems provide a

% The Annual Reports ofthe UK Spome Court define it as O6the UK6s high

appeals on arguable points of |l aw of general public i

UK Supreme CourfThe Supreme Court Annual Report and Acco(2@442015, HC 50) 26

2 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)

% gpielmann (n 6) 3

**ibid 4

22" ord Kerr, O6The Conversation ibDeitaweoegnu eNactri oiaclt aCoiuornt ?s
ibid

“'ibid

2 nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014). In th& @&,

the Supreme Court delivered 81 judgments. UK Supreme Goumtjal Repor{n 21) 31

#1n 2015, the ECtHR decided 45,576 cases. Eurofeart of Human Right#Annual Repor{Council of Europe

2015) 189. At the time of writing, the European Court of Human Rights consists of five Sections.

®¥As one Justice explained, 6...our deci shamessfmm&r e of t

caseconferencdsi t 6s a highly deliberative processbo. I ntervi

United Kingdom, 11 July 2014)

3 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)

¥Bradley notes the 6structural problemd in the ECHR s

|l egislation or constitutional amendment to address
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structure of appellate courts through which to address problems withoase law, there is a
comparatively more limited appeal system for raising and resolving problems within the
Strasbourg jurisprudence. In a similar vein, one Strasbourg judge observed that the Convention
system lacks the intenstitutional balance progied to national courts by national parliaments:

In most national systems, parliament does have the opportunity to come back if it

disagrees with the courts. The elected representatives of the people can change the

law as interpreted by the courts; they exen change the constitution. That kind of

ongoing, working relationship between the legislature and the courts (the existence

of such &échecks and bal ancesd) i's not rea
practice there is little or no scope for thenfracting States to reverse unwanted

interpretation of Convention rights by the ECtHR through exercise of their

legislative power, that is by amending the text of the Conveiitsmthat in that

sense the ECtHR, and likewise the EU Court of Justicexerbourg, have more

power than the national superior coufts.

3.2 Common Law v Civil Law Traditions

The second source of tension which was perceived between the courts lay in the two
broad legal traditions of the states within the Council of Europeetlya thecommon lavand
civil law traditions To this extent, it extends from the tension explored in the previous section,
arising from differences between a domestic court comprised of judges of the same legal
tradition, on the one hand, and, a suprianal court consisting of judges of multiple and various
legal traditions, on the other. Gelter and Siems note a growing scepticism from comparative law
scholars towards this classificatioBinée law is becoming international, transnational, or even
gobal , looking at | egal ¥ Mongtheléss theinflsenceafevii as |
law systems, traditionally understood, interwoven into the Strasbourg jurisprudence and the
decisionmaking of the ECtHR, were deemed by a number of the JsisiceStrasbourg judges
to be an acute feature of the relationship between the UK courts and the ECtHR and even
between the different judges sitting at the ECtHR. Indeed, it has been a recurring feature of

laborious negotiation ofanamendmt t o t he Convention endorsed by all o
6l ntroduction: The need for both intkbenBtutiopaanaockahh
Spyridon Flogaitis, Tom Zwart and Julie Fraser (efleg Eurgpean Court of Human Rights and its Discontents:
;I;urning Criticism into StrengttEdward Elgar 2013) 1, 8

ibid
¥Martin Gelter and Mathias M. Siems, O6Lang-Catpes, Legal
Bet ween Supreme Courts in Euragogppeo6 (2014) 21(1) Sup Ct
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lectures by senior UK judgé3A number of the Juies interviewed shared a perception that the

Convention system is dominated by civil law legal systems from which the ECtHR also draws

most of i1ts judges. As one Justice remarked
systems and they mostlyroe  f r om ci vi | °ltavas tHuefgtahht the Yisst e ms 6 .
common | aw system is & admmi n draitdeyfitibStragnoveysit i n
court is very much 3BWwithtepasto the sameltension amormstthes y s t e
ECt HR judges, one interviewed Stranscoltoralr g | uc

conflict between common law mentality, on the one hand, and the continental mentality: between

reasoning by analogy, inveryredwcé t er ms, and | ega® formalisnm

3.3 Jurisdictional Pluralism

What was said to make the differences in institutional perspective, modes of operation,
and legal tradition more acute, is thesrlappingurisdictionsof the courts, with the UKeing a
signatory to the ECHR and with both courts adjudicating on an identical set of rights in respect
of the UK. As one Justice observed, both the Supreme Court and the ECtHR occupy the position
of a 6final court i n aureta wihtehr ei tts{’auithetheijsu rainso
UK courts required by s.2 Human Rights Act (
the ECtHR when deciding upon the meaning of Convention rights, the overlapping jurisdictions
confront them with the quien of the extent to which the ECtHR decisions should determine the
content of their own judgments. Lady Justice Arden here describes the relationship between
domestic and Europeanféouli ngwherge amdenbeé i age

jost ing to occupy the same?space from differei

®E.g. Master Reed, 6The Common Lawer20M8 the ECHR® (I nn
<https://www.innertemple.org.uk/downloads/members/lectures_2013/lecture_reed_2013.pdf.> accessed 16

January 2017); Lord Toulson, oOlnternational I nfluence
Commercial Bar Association, 11 November 2014)tpsit/iwww.supremecourt.uk/docs/spedati111.pdf>

accessed 15 January 2017; Lord Neuberger, O6Has the 1o¢
Laws and the European Convention on Human Rilght s?d& (F

August 2016) <https://www.supremecourt.uk/docs/spddB81801.pdf> accessed 10 December 2016

% Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

37 Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)

3 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

39 Interview with Judge of the European Court of Human Rights (Strasbourg, F28riday 2015)

% Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

“Lady Justice Arden, 6An English Judge in Europeb
<https://www.judiciary.gov.uk/announcements/spebygtardenlj-englishjudgein-europe/> accessed 17 March

2016

*2ibid
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4. Issues arising from the Tensions

The tensions between the UK courts and the ECtHR were perceived to manifest in three issues.
The first and second issues concern, respectivelyfotiheal and substantivequality of the
Strasbourg jurisprudence, while the third issue concernsdiagal identityof the UK courts, in

particular the UK Supreme Court.

4.1 The Formal Quality of the Strasbourg Jurisprudence

The differences in institutional pgyective and modes of operating between the UK
courts and the ECtHR were said to occasionally manifest with ECtHR decisions which lack the
required clarity and coherence for immediate application at the domestic judicial level. One
Justi ce e pavebeen achsion®wthdreeStrasbourg has produced a range of different
decisions which are, frankl y, *Indthisrégard, odet t o
Strasbourg judge acknowledged the potential for inconsistencies due to the workload of the
court: Obecause of the pressure under whi ch
cases, | think the ri%k of making mistakes i

Adding to this problem was felt to be the verbatim declaration of legal statements across
c a s e s :f Stagb@urg jurisprudence tends to involve certain passages in judgments being
repeated consecutively in other judgments and so you can find yourself reading exactly the same
thought i n t en *dwaséxplainedthat this has treatadioular difficdlties
for UK judges who, under the common law doctrinstafe decisisare accustomed to explicitly
reasoning with and reconciling bodies of cases on the basis of their discernible legal principles.
The problem was said to be particwadcute in areas where there are a large number of
Strasbourg cases, which were said by the Justices to add to the challenge of coherent application
at the domestic levéf It was pointed out that such difficulties manifested in the Supreme
Cour t & s inKenoedys' wltich concerned an Art.10 challenge to an exemption on
journalistic access to information under the Freedom of Information Act 2000 s.32(2). There,

Lord Mance, with whom Lord Neuberger and Lord Clarke agreed, remarked:

3 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014). On this point, Wright
highlights that the ECtHR case | awradingstdtds which genetallye st r o
deny the doctrine of precedent as understood by an E|
Human Rights Act 1998: Towards an Indigenous Jurispr A
“** Interview withJudge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

> Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

“®Lord Toulson has articulated this concernejtra di ci al | y: 6. . adluster bfslecisians, unusual
sometimes by different chambers, which employ the same phrases but which differ in outcome without the kind

of analysis to which we are accustomed when reading judgments, particularly appellate judgments, in this
countryand othet o mmon | aw jurisdictions®o. Lord Toulson (n 35
" Kennedy v Charity Commissi2015] 1 AC 455
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The Strasbourg jurisprudence is neither clear nor easy to reconcil&Hr{No 3)..

Lord Rodger Argentaratumooutum:sudigrum finitumStrasbourg

has spoken, the case is closedo. Il n the p
numbe of occasions to apparently different effects. Further, a number of these

occasions are Grand Chamber decisions, which do contain apparentigutlear

statements of principle. But they are surrounded by individual section decisions,

which appear to suggethat at least some members of the Court disagree with and

wish to move on from the Grand Chamber statements of principle. ... It is not helpful

for national courts seeking to take into account the jurisprudence of the European

Court of Human Rights to ka different section decisions pointing in directions

inconsistent with Grand Chamber authority without clear explan&tion.

Another case which was repeatedly cited in this regar®weshant’ This case concerned how
damages are to be assessed in reggduateaches of Art.5(4) ECHR for individuals whose
continued detention was not subject to a prompt review following their tariff expiry. Under s.8(4)
of the HRA, courts have a duty O0to take into
relation tot he award of compensation under articl
Supreme Court observed a number of difficulties within the Strasbourg jurisprudence which
complicated this task. Giving the | edhd judgr
European court does not often articulate clear principles explaining when damages should be
awarded or how t hé&%Beverd dustites indicaed that this diffictgwas
exacerbated by the huge volume of Strasbourg cases which hambhsilered by the court on
t hat occasi on. The judgment gi ves-consomnge t o
proceseg@ired to survey 6 a rlprampihgtieSupsmeCoatb our g
to issue guidance to counsel as to theruparesentation of large volumes of Strasbourg case
law.>

It was, however, stressed that these were not intended as general criticisms of the ECtHR.

It was observed that areas of the common law suffer problems of coherence and that it would be

“Bibid [59] (Lord Mance) citingSecretary of State for the Home Department v AF and another [801)] 2 AC

269 [98]

“9R (Sturnham) v Parole Board for Englaadd Wale§2013] 2 AC 254

®ibid [34] Clayton observes that 6[t]he Strasbourg c
discursive analytical style of the common law tradition; and principles are often exieadenlif the reasoning for

doing so is, sometimes, exiguous6é. Richard Clayton, 6S
Strasbourg Case Lawbdé [2012] PL 639, 656

*1 Sturnham(n 49) [99] (Lord Reed)

*2ibid

*3ibid [100}-[103] (Lord Reed)
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unfair to citicise occasional problems at the ECtHR in the light of its workload. Nonetheless, the
issues faced by the Supreme Coutiarnhanwere perceived by several Justices as a product

of the legalcultural differences described above. They recognisedawaicommon law habits
contributing to the difficulties: ol t hink
reconcile every si 1igkevbse rother duticelsdtgrnhants h @ mint y o
example of the common law system and the civileav system uncomfortably trying to work

A

togethero.

4.2 The Substantive Quality of the Strasbourg Jurisprudence

The tensions within the relationship between the courts were also said to occasionally
give rise to issues concerning the substantive quality of the reasoning in Strasbourg judgments, in
particular the understanding of UK law. Thevas a consensus amongst Justices and the
Strasbourg judgethat occasional misunderstandings arise because the judges of the ECtHR,
drawn largely from countries with civil law traditions and primarily addressing cases from those
countries, are likely to have had little direxperience of the common law syst&thlere, one
Strasbourg judge explained that, to many judges at the ECtHR, the common law system is
6 a | 1'la pridicular, a number of the Strasbourg judges pointed out that the content of judicial
precedents willnoa | ways appear °Sdocjudges from aisl law teaglitionsgsh t 6
number of the Strasbourg judges also highlighted that because of the organisation of the ECtHR
into Sections which deal with particular countries, the many judges outside of ticelpar
Section dealing with UK cases will not be exposed to those cases unless they sit on a UK case at
the Grand Chamber. Even then, however, it was said that the possibility exists of ECtHR judges
not hearing UK cases. One interviewed judge, for exangolefirmed that they were yet to

decide a UK case despite having been a judge at the ECtHR for several years.

4.3 Questions of Domestic Judicial Identity

The third issue arising from the tensions appeared to be godiohl identity. Ot he

charactes t i c s det er mi*°the Sugreme Caurt and its judges@rd, or what Gearty

** Interview with Justice of the K} Supreme Court (London, United Kingdom, 8 July 2014)
% Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

®I'n this regard, Lord Lester has voiced the O6British
civil | aw systems, may not give full faith and credit
Court of Human Rights and the Human Rights Act: Briti
October 2011)

> Interview with Judgef the European Court of Human Rights (Strasbourg, France, 29 May 2015)
58 i1a;

ibid
%6 i d e rOkford Dicionary of Englisi3™ edn, OUP 2010) 869
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calls 6judicial culture .. .°Theqeestomofordomesfic body
judicial identity in the face of the ECtHR jurisprudence has been eitgustated by Lord

Mance:

No one has a single identity. We have mixed characteristicsreléting with
those possessed by others in a confusion of overlapping circles. ... Unfortunately,
however, identities are, in public discourse, often -@aplified, and often
presented in unitary and conflictual terms. When changes to domestic law are
impelled from outside, fears can in this way be raised about loss of identity. The
European project raises questions about idenfiby societies and individusl

and how they view themselvés.

The courts, too, are O0...confronted with nov
of a larger system? How far is their®®eystem
Lord Mance, the answer isear:0 Whi | e t here are some unresol v
European level, ...I have no sense at allthte Uni t ed Kingdombés | ega
common lawyers, judges and courts, are aboutto bevovee | med or | 8%he our i
same quet i ons explored by Lord Mancebs || ectur e

interviews with the Justices. Since the enactment of the HRA, the UK courts have been

confronted with the related questions of the extent to which they should follow the deofsions

the ECtHR and how they should make use of the common law when considering questions of

humanrightsThese concerns are not new. Lord Gof f ¢

whole new area of jurisprudence in which we find oursedeting mordike civil lawyers than

common lawyerd speak of the enforcement of fundamental human rights which are recognised

under the constitutions®of many common | aw ¢
A view amongst a number of the Justices interviewed was that the approach Kf the U

courts under the HRA had at times begoessively deferentit the views of the ECtHR. There

was a sense that the UK courts had | acked as

0 Conor GeartyOn Fantasy Island: Britain, Europe and Human Rigi@sP 2016) 44

®Lord Mance,or6Dvesttamuocrtphoonsi s of the Legal Order?6 (Wor
<https://www.supremecourt.uk/docs/speddi214.pdf>

®2ipid

% ibid

“The Law Lord expressed feeling 6uneasyd in the appli
Council: ol prefer the traditional common | aw appr oaf
develop the law fromone factugli t uat i on to another, and see the princ

0The Future of the Common -154(enfphagidadded)) 46(4) | CLQ 745,
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sl avishly f ol { 6ovhisrexentSone Jassidxmrassed the. view that the UK
courts had beefiwWernghtthegy chdawe ctirsealtbed t he S
level in a human rights hierarchyi.e.asupra pr eme court, as it wer e,
role is and ithésr ooe  intrestirgly théle werk suggestons by the
Justices that the UK courts had been too deferential both to views which they disagreed with and
also to the Strasbourg jurisprudence which is yet to address certain types of right& claim.

Of greater concerto a number of the Justices, however, was that the UK courts had
adopted an approach whichaserreliant upon the Strasbourg jurisprudence as the primary
source of law for decisions on fundamental rights, at the expense of the common law. It was
observed hat an % Hhadndmerbed, whieh dad turn created a Strasboufgcused

culture of advocacy before the courts:

€ [ W) edbre sometimes presented with a pant
comparatively little analysis of what is the principle fdrigh they actually stand.
Conversely, webve had, someti mes, a negle

common law°

Between the Justices, there was a clear difference in the degree to which this was a cause for
concern. According to one Justice, thisparity mirrored the views of UK judges generally since

the passing of the HRA: 61 think that some |
|l aw, others simply say, AWhy do you need to
Englishlaw,ve 61 | just deci de what t he " Nboethelessfori on s
a number of the Justices the lack of attention which they perceived to have been paid to the
development of the common law since the HRA came into force was a clear $oegeetoThe

common law, it was said, had played a crucial historical role in protecting certain fundamental
rights, with 6a very strong a'haddhadforrgedtheo ng st
basis for many of the ECHR rightsor these Justas, it wasa proud source of constitutional

heritage, closely linked to their sense of judicial identity. One Justice, for example, suggested

% Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
23 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
ibid
®0One Justice expressed frustration with the view that
recognising a Convention right until Strasbourg hakspan. é [ W] e donét have any alt
whet her the c¢claimed Convention right is wvalid or not €
United Kingdom, 11 July 2014)
% Interview with Justice of the UK Supreme Court (London, thiKingdom, 8 July 2014)
O Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
" Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
" Interview with Justice of the UK Supreme Court (Londonited Kingdom, 8 July 2014)
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that o6human rights, in various ways, fermeat

Similarly, another Juge explained:

éour domestic system hasn't gone to sl eep.
certain types of rights and just because now we have a Convention or Convention
rights which are part of our domestic law doesn't mean to say tHatget that the

common law itself has certain principl€s.

In respect of the right to a fair trial and press freedom, it was argued that the UK courts have

6l onger experience of dealing witWhatistn@es e i s s
twas suggested that scepticism over the comm
rights is the result of viewing the UK6s | eg

€[ T] he twentieth century, | ar gelingnt as a r e

powers in two world wars, was a period of relative judicial subservience at a time of
very significant developments in the powers of government. But looking at it over a
longer period, it seems to me that English law has an approach which iaghltho
over a narrower range of subjects, at least as liberal as many parts of the

Convention’’

The link between the common law as a source of constitutional heritage and some of the
Justicesd sense of judicial i dce of laniguage whema s ma d
referring to the common law, with several identifying with it in terms of direct ownership.
Frequent references wé¥®umade® mmo n6 dawmnl c@gomum o ra
public law ... fashi onfHncontast, onljhome Jastice ieferredtb d e ¢
t he Convention in such terms, describing tho
Br i t i %This hirtsmia much stronger link among some of the Justices between their sense
of judicial identity and the common law than the Convention rights under the HRA.

In view of these insights, it is apparent that the tensions within the relationshigbetwe
the UK courts and the ECtHR have for a number of the Justices too often resulted in deference

to, and overreliance upon, the Strasbourg jurisprudence. There was an evident dissatisfaction

3 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

" Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)

> Interview with Justice of the UK Supreme Cofirondon, United Kingdom, 8 July 2014)

: Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
ibid

8 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

9 Interview with Justice of the UK $umeme Court (London, United Kingdom, 11 July 2014)

8 |Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

8 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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amongst these Justices that the viewms approaches of the UK s in respect of the
protection of human rights had, at times, been too closely defined by an uncritical application of
the views and activities of another courhese issues of judicial identity generated by the
relationship between the UK courts, 8teasbourg jurisprudenaead the common law, however,
weremore than a matter of professional pride for the individual Justices. It was also one which
was perceived to affect thegitimacyof the domestic system of human rights protection. One
Justice obs r v evel face guite an interesting issue in the UK that there are elements of the
media that portray human rights afoeeignimposed legal systéfff They conti nued:
need to address the narrative that human rights are a foreign imposition bectheséonger

term that could, at | east &%Thus lthere waaa gearn, di
awareness on the part of the Justices that the extent to which they are perceived to apply
Strasbourg judgments, as opposed to common law pesciphs implications for the acceptance

of the system of legal human rights protection amongst domestic audiences.

5. Mitigating Tensions through Formal Dialogue

As the preceding sections have shown, the various tensions said to characterise théglations
between these institutiorisbetween the UK courts as national courts and the ECtHR as a
supranational human rights court, and in the duality of the common law and civil law traditions
within the Council of Europ& have manifested in concerns with fleemal and substantive

guality of the reasoning in the Strasbourg jurisprudence, as applied in the domestic judicial
context, and in issues of domestic judicial identity. There was thus a shared view amongst both

the Justices and the Strasbourgjudgestha he courts someti m&es need
guote Lord Neuberger, or further develop the jurisprudence before it can be effectuated at the
domestic level. The purpose of formal dialogue can thus be regattiechaitigation of tensions
arisingfrom the overlapping, muttayered systems for the judicial protection of human rights in
Europel n using the term, O6mitigationd, it i s wu
judges described the tensions which exist within the relationstipelen their courts as

somet hi ng i apersistingifeatarde df taedrelationship, incapable of being definitively
addressed or resol ved. OMitigationo, by de

seriousness, or padtadsthédedsisimsednieans wsed eytthe judyes 6

82 Interview with Justice of # UK Supreme Court (London, United Kingdom, 11 July 2014)

83..

ibid

#Lord Neuberger, 6Has the Identity of the English Con
Convention on Human Rights?6 (n 35)

Bomiti gatOEDAIB4 (n 59)
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as an ongoing response to thimeitabletensions. The following sections explore how it is that
formal dialogue was understood by the judges to achieve this mitigation.

First, disagreements between the courts were deemed to peffazninae ¢ k donthes nct i o
decisionmaking of each. This was seen to provide procedural flexibility to the Convention
system. Second, formal dialogue was deemedteiefit the clarity and cohemee of the
Strasbourg jurisprudenceijther by the UK courts drawing the attention of the Strasbourg court
to areas where clarity and coherence appear to be lacking or by offering solutions to the areas of
difficulty through their decisions. Third, it wagen to enhance tisebstantive quality of the
Strasbourg jurisprudendey ensuring that that UK | aw, and
system, is fully understood and taken into account in Strasbourg, thereby enabling the Justices to
fulfil their role as representatives of the common law tradition on the international plane. Finally,
the judgments which the Justices understood as dialogue appear to contrilstrengthening

judicial identityfor the UK courts and particularly the UK Supreme Court.

5.1 A Mutual Check on DecisionMaking

This first function relates to conflictual interactions whereby the courts disagree with one
another. These interactions were consi®dered
on the decisioimaking of the other. One interviewed Justice described the process by way of an

analogy with dissenting judgments:

Thereds a sense in which a judgment given
is another final court with its own jigdiction, serves a similar purpose. When the
one is disagreeing with the other it is, among other things, an invitation to the other

court to reconsi dér, and thatoés no bad thi

It was felt that a di sagr ee me nunchpadd onkmdicha di s
another court |l ooking at the matte® in some
For a number of the Justices, this chgakrds against domestic judicial complacency

One Justice observed the judicial complacency that existedtipei¢tiRA:

| dondt want to be too generalist about it

|l aw complies with Strasbourg anywayo withoc

% |nterview with Judg of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
87 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
88 :1.:

ibid
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t hat we now do é and then to begsaysr haps sl

AiNo, youd& e wrong. o

Since the passing of the HRA, however, the ECtHR judgments were said to serve as a valuable

6 mi rfopcritizal reflection on domestic practice and preventing such complacency:

Thereds a great danlgegalt hsaytstigdm yaornud ryeo wdsree

rules and you think theydére broadly fair,

once itdéds pointed out to you that [the tra
then | think 1t0ds pswhatvwe wereadiggwaswunfarese, wel | |
itéds quite useful to have a mirror shone ¢

be, | suspect, as prone to that as many other legal systems. There'll be things that we
take for granted, we assume are fair, butifyoere it t hrough another
you might look at it differently?

In this regard, Lady Justice Arden has cited the disagreement between theaocgtning

police stop and search powers@itlan,’*the House of Lords unanimously found that a piver

of police to stop and search individuals in the absence of reasonable suspicion was compatible
with Arts. 5, 8, 10 and 11 ECHR. When the case went to StrasBbilngy ECtHR held, and
contrary to the view f t he Law Lords, that the stop an
i nt er fPwiththeright to private life. Further, it found a violation of Art.8 on the basis that

the various safeguards in place wdeponers been
af f o Pgivertthe statistical evidence of their extensive use in practice, with the consequence
that the legislative regime failed to meet the requisite legality for the interference under Art.8(2).
While the House of Lords had largelycfesed on the provisions themselveGittan, the ECtHR

attached considerable weight to the available evidence of their use in practice in finding the
breach of Art.8Thus, when the Supreme Court subsequently consid&itzoh in Beghal v

DPP,”" this timeconcerning a different set of stop and search po#¢nsugh the majority of

the court was able to distinguish the powers in issue from thdSélam and thus reject the

22 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
ibid

“ibid

92R (Gillan) v Commissioner of Police of the Metrop{#606] 2 AC 307

% Formerly ss 447 of the Terrorism Act 2000

% Gillan v United Kingdon{2010) 50 EHRR 45 (Chamber)

%ibid [63]

%ibid [79]

" Beghal v DPH2015] UKSC 49

% Terrorism Act 2000 Sch 7
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Arts.5 and 8 challenges, it accepted the need for a more holistic assessmentenfatity. It

acknowl edged the need to o6l ook not only at

instrument ... but also at h%YadydusticetArdenpast em a

observed of the ex décigiong & the Strasbourf Caurt ib that thdyi t

encourage domestic courts vigorously to enforce fundamental rights, and correct our decisions if

we forget the imp®rtance of those rightsbo.
Thecheck provided by UK judgments which disagree with decisiotiseoECtHR, on

the other hand, was perceived to directly mitigate the tensions within the relationship between the

courts by providing an additionaburce of procedural flexibilitto the ECHR system. Where

there are serious concerns with the Strasbauigprudence, the ability to disagree was thought

to serve as a n&tThisvaavalyed ldydath the usticas arld the BCIHR

judges in light of what was perceived as the procedural limitations for the resolution of problems

within the Strabourg case law, described earliBralogue by disagreement, in this respect, was

seen as an alternative means with which to query the decisions of the ECtHR and ensure that the

system has flexibility.
This procedural flexibility was said to be cructal the relationship ofubsidiarity

between the courts and to thegitimacy of the Convention system. According to the

(0]

6f undame n t'%df supsidiarity'®®i pé e®dp r i ma r P*forteepmtectiosdf b i | i t

Convention rights is with the national authoriteswhile he Conventi on systenm
the safeguarding of hYToéhis extent ghb Comvertian rights aré o n a |

considered t he 8%ftthe EGHR and ratiopadcousts. Gieakbourgjudge

remar keditftfhat he¢ ECtHR is to collaborate wi

famous notion of fAshared responsibilityo,
to be doea’®’ For this judge, such a discussion of responsibiiitgring is only possible where

the domestic courts have the flexibility with which to challenge the ECtHR where they have

% Benghal(n 97) [86] (Lord Neuberger and Lord Dyson)

10 5peech by Lady Justice Arden in European Court of Human RigresConvention is You(Bialogue Between
JudgesCouncil of Europe 2010) 22

191 This term was used by both Justices and a Strasbourg judge in interview.

192Brighton Declaration, High Level Conference on the Future of the European Court of Human Rights (Brighton
19-20 April 2012); Protocol No. 15 amending the Convention on the Prioteof Human Rights and Fundamental
Freedoms, Article 1. Following the Brighton Declaration, Protocol 15 ECHR will, once ratified, amend the
Convention preamble so as to expressly include a reference to the subsidiarity principle.

™The ECtHRO®I2®ReEPoOANNWi rect | y ssofgyrteatsgnificineetasa meainstoma |
enhance subsidiarityéo. ECt HR Annual Report 2015 (n
194 Brighton Declaration (n 102) [9](a)

1%ibid [11]

1%ibid [12](c)

197 |nterview with Judge of the European @oof Human Rights (Strasbourg, France, 29 May 2015)

117

t
h



genuine concerns over particularr juadfeanes,

particularly in the light of what was considered to be an absence of the kind -afgtitertional

balance provided to domestic courts by national legislatures, andalblowt h si de s

the civilised sh8ring of responsibilityé.
With regardto the legitimacy of the Convention system, one Justice suggested that the

procedural flexibility provided by the ability of domestic courts to depart from problematic

Strasbourg decisions was integral:

The fact that vy ggledoon nogmevel through theimargimdf wr i
appreciation, but actually downright ability to refuse to follow decisions of the

Strasbourg court, means that the system i ¢
rigid, itbés | essaviltihkenll t hteo bloruemadks ioff ywdua tadcs
reasonably é it gives it flexibility, and

acceptability*'°

The implication here was that, in the absence of the ability of UK courts to challenge what they
perceive® be problematic Strasbourg case law, the tensions within the relationship between the
UK courts and the ECtHR could become more acute, leading to a greater strain on their
relationship and posing the riska gradual erosion in acceptance of@omvention system and

its court among domestic audiences. In facilitating that flexibility, however, dialogue by
disagreement was felt to prevent those developments and thus help teepiteséegitimacy of

the ECtHR and the Convention system.

5.2 Enhancing the Formal Quality of Strasbourg Jurisprudence

Moving from the procedural advantages of the check function attributed to dialogue to the
implications for the quality of the Strasbourg jurisprudence, both conflictual and consensual
interactions weresaid to assist in resolvinfprmal problems of clarity and coherence. As
explained earlier, the large number of decisions which the ECtHR delivers via different Sections,
combined with what was felt to be the somewhat formalistic style of reasoning wgtt@mn
decisions, were felt by the Justices to create occasional problems of clarity and coherence within
the Strasbourg jurisprudence which render its application difficult. Through their judgments, the

Justices felt that they are able to take stepHduviate this issue.

108 ;i
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As explored earlier, problems of this kind within the Strasbourg jurisprudence were said
to have come to the fore lkennedyon the question of the compatibility of statutory exemptions
to freedom of i nf or e\etndonpartmiormationtahdedeas withdut 6t o
interference by public authorityodé under Art.
Supreme Court, confronted with conflicting Strasbourg authorities on the matter, had felt obliged
t o O0deal trasbburghcas¢ lawj a soBie length and to explain why we didn't think it
provi ded "alnn asnusspyearét. of the Supreme BBArtods
v Sugar:*?the Court inkennedyreasoned that Art.10 did not confer a positive right tess
information or an obligation on states to disclose information. As Lord Mance put it, Art.10 did
not provi d-wi dedEueege an o fInreathing thisaconclusion thea w 6 .
court relied on the earlier judgments of the ECtHR to thisefféincluding Grand Chamber
judgments, and not the more recent Chamber decisions which appeared to support the existence
of a right of access to information held by public authorittes.

Several Justices in interview pointed out that there is a bendbi¢ing able to use
judgments in this way to indicate difficulties to the ECtHR and thereby encourage the Grand
Chamber of the ECtHR to address the source of difficulty at the next oppottdiiigeed, Lord
Mance was explicit to this endikennedydeclaingi t éunf ortunate that th
not prefer to release the MaSintegheinteréeivower t h e m
conducted, however, the judgesd prayers have
desired. Declaring hat 6the time has come "tie Gaahdar i fy
Chamber ilfMHB v Hungary*® held, and contrary to the conclusion of the Supreme Court in
Kennedythat Art.10(1) does confer a right to access information under certain circumstances.

The Court rejected that its later cases were inconsistent with the earlier authorities, reasoning

M nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

12 gygar v British Broadcasting Corporati¢2012] 1 WLR 439

13 Kennedy(n 47) [94]

4ibid [63]-[70] (Lord Mance) citind_eander v Swedg1987) 9 EHRR 433Gaskin v United Kingdoifi989) 12

EHRR 36;Guerra v Italy(1998) 26 EHRR 357 ardoche v United Kingdoif2005) 42 EHRR 599

15 ibid [71]-[86] citing Matky v Czech Republi¢Application No 19101/03) (unreportedf;arsasag a
Szabadsagjogokert v Hunga3009) 53 EHRR 13MKenedi v Hungarg2009) 27 BHRC 335Gillberg v Sweden

(2012) 34 BHRC 247shapovalov v Ukrain¢Application No 45835/05) (unreported) (31 July 2019puth

Initiative for Human Rights v Serbi@pplication No 48135/06) (unreported) (25 June 20CBterraéchische

Vereinigung zur Erhaltung, Starkung und Schaffung v Aug&@plication No 39534/07) (unreported) (28

November 2013)

") ady Justice Arden on this point has argued that 6We
high standardsiits judgments. Acceptance of its jurisprudence by the contracting states depends on the clarity of its
jurisprudence. 6 Lady Justice Arden, O6Peaceful or Prob
and Supranational O)29d)YBLS,19 n Europed (201

17 Kennedy(n 47) [59]

18ibid [156]

119 Magyar Helsinki Bizottsag v HungaApp. no. 18030/118 November 2016) (Grand Chamber)
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instead that they simply demonstrated the circumstances where the court had been prepared to
accept the existence of a right to access information under aatalitions:2°The influence of

the Supreme Court judgment in persuading the ECtHR to address the issue at Grand Chamber
level has been noted by several commentafors.

UK judgments offering novel contributions to the interpretation of Convention rights
were also considered to mitigagachtensions through their attempts to establish clear and
coherent principles that might otherwise be lacking in areas of the Stragh@mgidence and,
in effect, offering a suggestion to the ECtldRto how it might resolve the difficulties at the
European levelt was described earlier how problems of coherence were said to have manifested
in the case oBturnhanon the issue of asssments for damages in respect of violations of the
right to a speedy review of a detention under Art.5(4) ECHR. There, the Supreme Court was
invited to consider around sevesitye different Strasbourg cases which were deemed by the
court to lack cleargeneral principles for application. Drawing from the large volume of
decisions, however, the court devised a number of its own general principles to the assessment of
damages for breaches of Art.5¢43.It was pointed out that such cases also provide the UK
courts with the opportunity to address problems in the formal quality of the Strasbourg
jurisprudence by allowing them®wheredmight r oduc

otherwise be lacking and ther®by o6help [Str a

5.3 Enhancing the Substantive Quality of Strasbourg Jurisprudence

The third way in which the judges seek to mitigate tensions is through the enhancement
of the substantive quality of the Strasbourg jurisprudence. This function appears to be at the core
of formal dialoguelt was discussed earlier how the tensarising fromthe different legal
traditions comprising the Council of Europe was deemed to manifest in the potential for
mi sunderstanding the UKO0s | egal stigaset thasm . Don

120 ;i

ibid [133]
12LClayton observes that the ECtHR specifically stayed the proceedings of the unsuccessful litigants to the Supreme
Court és &engedybecamseMHBhad been referred to the Grand Cha

Directions for Article 10: StrasbourgReer ses t he Supreme Court in Kennedyd
https://ukconstitutionallaw.org/2016/12/13/richatdytonqc-newdirectionsfor-article-10-strasbourgeverseghe-
supremecourtin-kennedy/> accessed 11 December 2016. Additiontllly,t z notes t he judgment
political significance in the ongoing judicial dialogue between national courts and the European Court of Human
Rightsé. 6...the UK Supreme Courtds cal |l finepiratiamct i on i
to take up a relevant case from another member stat
I nformation Under Article 10: A Small Step With Maj

<http://echrblog.blogspot.co.uk/2016/inhwv-hungaryjudgmenton-accesgo.html> accessed 10 December 2016
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possibility in two waysOn the one hand, it was noted that consensual interactions, whereby the
UK courts further develop the Convention principles in the absence of a clear decision on an
issue from the ECtHR, can serve to mitigate tensigrenbouraging the formulation of human
rights norms by the ECtHR which are appropriate to the common law as well as civil law

systems. One Justice explained:

... if a court in the United Kingdom is presented for the first time with a particular
species ofConvention right and pronounces upon it, then obviously that matter
comes before Strasbourg, there is the oppo

be considered by Strasbourg and therefore there is some opportunity for inffdence.

ltwas opinedtha t he UK courts, in this way, Omay bri
the domestic setting than might otherwise be the case at Strasbourg considering the matter before
it had gone through the % Uadydustedfdenjmakdsiaci a |
similar point: 6. Af.iittt iinsg aetd gtehsa to fs taa gseu ptrhaanta t
domestic | aw can b& made to work togetherd.
On the other hand, the check function provided by conflictual interactions between the
courts was felt to help the UK courts ensure that the ECtHR judges have a sound understanding
ofUKlaw.twas pointed out that the UK courts wil!/
di ggi n &atissue:the créumstances described by Lordbiiger MR irPinnock?in
which the ECtHR case | aw Oappear|[s] to overl
principled or has an effect which is O6inco
procedur al a s Byadsingcbnedrnith pr diveagimgfrom decisions which
reveal misunderstanding of domestic law, the Justices felt that they are able to give the
Strasbourg judges, at the ver Vahd¢haspportuniyan i n
6to decide wmes hede¥ @herp wdieithree ways in which the judges
described using their judgments to improve the substantive quality of the Strasbourg
jurisprudence: by rectifying misunderstandings of domestic law, by safeguarding domestic
fundamentals and by wking to ensure the compatibility of the Strasbourg jurisprudence with
the UKO6s tradition of constitutionali sm.

EZ Interview with Justice of the UK Supreme Court (London, Unitedgilam, 11 July 2014)
ibid
2Arden, 6An English Judge in Europed (n 41)
128 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
129 pinnock v Manchester City Counf2011] 2 AC 104
130ibid [48]
131 |nterview with Justice of th&lK Supreme Court (London, United Kingdom, 8 July 2014)
132 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
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i. Rectifyingmisunderstanding

First, the judges described using their judgments to challenge flawed interpretations of
domestic law by thECtHR. This reflects dialogue as it was originally conceived in the UK case
lawr**Ci t ed by one Just i'¥eamisnderstaadinginthisregardwasae x a m
set of decisions concerning the compatibility of striking out negligence clainmsttie police
with the right to access a court under Art.6 ECHRO$man v UK°the ECtHR concluded that
a strikeout rulé®for negligence claims against the police breached the right to access a court
under Art.6, based on an understanding that the skicremurts had discretion in each case as to
whether or not to apply i’ When the House of Lords subsequently came to consider the
implications of this decision iBarrett v Enfielgt* Lord BrowneWilkinson found the reasoning
6extremely dsf &MHeodr ewoaoneati on *™flawsinthe 6 man
ECt HR6s thinking, in particular its apparent
negligence under English law was not imposed as a matter of discretion in eath thse
major concern was th&@smanappeared to stipulate that Art.6 required access to court even
where there is no substantive legal basis for a cllhen the matter subsequently came before
the Grand Chambém Z v UK **?*the Court observed that the jyrisdence irDsmarhad to be
6reviewed in the |ight of the clarifications
by the Ho u¥and thi$ timé found reo &iolation of Art.6in doing so, it openly
conceded that the insistence on a right of access to court in the absence of a substantive legal
basis for a claim O0woul é&€onsuminggprotessevhicheouldeok p e n s
have provided the applicants withanyremady i ts ¢bncl usi ono.

The UK courts, however, have not always enjoyed success in this regard. Mentioned in
Chapter 3 were the repeated disagreements be
respect for their home under Art.8 ECHR could be keebto challenge the proportionality of an

¥As seen in Chapter 1, Lord Hoffmann decl &bevkeni n an e

the courts. A UK court, he reasoned, coul d®adecsiore a jud
which had misunderstood a feature of English Bw. Lyons and Othef2003] 1 AC 976 [46]
134 41 s

ibid

135 Osman v United Kingdoig2000) 29 EHRR 245

136 Hill v Chief Constable of West Yorksh[f989] AC 53
137 Osman(n 135) [138]

138 Barrett v Enfield2001] 2 AC 550

139ibid 559
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“Libid 559560

1427 v United Kingdon2002) 34 EHRR 3

13ibid [100]

144ibid [97]
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145

eviction from social housindn Doherty,~"the final of three instances in which a majority of the

House of Lords refused to accept the ECtHROG:

strong criticismswerelee | | ed at the ECt HROs understandi ng
Hope was of the view that the Strasbourg cou
t hat ar e | i ¥'ddrlgcaltuhories and eounsy eatirts by its insiseens such a

defence. Likewise, Lord Sc d%onthd Strasbourg viewa b1 e
because it was 6based on a mistakefWHamnhmdeaofst a

the various factors that would have been taken into accounttbg d o me $%These cour t

1lasit reiterated the need for a

criticisms, however, were met with silence by the ECtHRawp
proportionality defence under Art.8. A common explanation for this is that the ECtHR was
simply not mistaken in its view of UK law? When the issue subsequently came before the
Supreme Court iRinnock the ninejudge panel abandoned the criticismBoherty 6. . . t her €
no question of the jurisprudence of the European court failing to take into account some principle
orcutingaco ss our domestic substantive of® proced:!

Nonetheless, it was suggested by the Justices that querying the ECtHR through their

judgments in this way helps to 6éensure that
the Convention to questions of English law are made with a proper appreciation of what English

| aw™iThhée. explicit rationale here was that it
norm if its formufation is better informedo.

ii. Safeguardingdomesticfundamentals

Second, a humber of the Justices described using dialogue to safeguard fundamental
aspects of the domestic |l egal system. Lord N
that, in applying or adopting amyinciples from the Strasbourg court, we do not undermine the

essential characteristics of our constitutional system, based on the common law and

145 Doherty v Birmingham City Cound2009] 1 AC367 (HL)

1461 ondon Borough of Harrow v Qaf2004] 1 AC 983Kay v Lambeth London Borough Cour{€id06] 2 AC
465

147 Doherty(n 145) [20]

18ibid [88]

“9ibid [82]

0ipid

51 Kay v United Kingdoni2012) 54 EHRR 30

2L ovel and, for example, argues that 6[a]s well as bei
substantively misplacedd; the ECtHRG6s view of domesti

Sands of Article 8 Jurisprudenceenn gl i sh Housing Lawd (2011) EHRLR 151,
133 Pinnock(n 129) [49] (Lord Neuberger MR)

% |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

155 |Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 lg)2

123



par |l i ament atYuringthe mtereidws, it way siggested that the ability to disagree
with the ECHR ensures that the common law itself is preserved in the very unlikely event that a

Strasbourg norm encroached upon it in some fundamental way. One Justice explained:

I certainly dondt think thereds any sort
think there is a danger that, rather than being enriched and developed by the
influence of civilian | aws through Strasb:
could actually be destroyed. Il think we heé
our duties, ad therefore it certainly impinges on the dialogue quite strongly

A specific example cited here was the Chamber judgment of the ECtFRduiet v Belgium®

which found the use of jury trial in Belgian criminal procedure to be in violation of the right to a

fair trial under Art.6(1) ECHR. One Justice in interview indicated that this case might have
become the source for concern had the decision been franaedea®ral indictment of jury

process. However, as has been pointed out elsewlierehen the case went to the Grand
Chamber the Strasbourg Court took care to allay the fears of the intervening UK government,
highlighting the particular featuresofthe§dl an model i n i ssue and st
freedom [of Contracting States] in the choice of the means calculated to ensure that their judicial
systems are in compl i an c e NonetHeless,the possibilifyof r e me
providing a check on the ECtHR decisions through their judgments was felt to safeguard against

the tension which such decisions pose to the UK common law system.

iii. Highlighting overlooked arguments

Third, the Justices described using their judgments to tth@attention of the ECtHR to
considerations which may be absent from its jurisprudence. Perhaps the strongest example of this
in practice concernetie questionoivh et her t he UK6s b dhcoutde pol it
deemed Onecessary in a democratic <SAoimaletyo6
Defenders International (ADFf? the question for the House of Lords was whether the

application of the UKO®s ban oohanimarigswadtissssd p ol

L ord Neuberger, 6Has the Ildentity of the English Cor
Convention on Human Rights?d&d (n 35)

57 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

18 Taxquet v Belgiurt2012) 54 EHRR 26 (GC)

paul Roberts, 6Does Article
trials?6 (2011) 11(2) HRLR 21
10 Taxquet(n 158) [84]

181 Communications Act 2003 s.231(2)

182R (Animal Defenders Interrianal) v Secretary of State for Culture, Media and Sp@a08] 1 AC 1312

6 of the European Conven
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violated the groupébés right to freedom of ex
Switzerland'®*the ECtHR had found a violation. However, the House nonetheless concluded
that there had been no violation of Art.10.dt® nt ent i on was thathe t he 6
democratic arguments underpinning the ban had not been fully explored in Stra§bdurg.
might be said, however, thafurther overlooked argument which the judgesre implicitly
drawing t hetoh@OwlHdRO S hat tUKrdos tradition of pol
reaching their conclusiothe judges attached much weight to the fact that the relevant legislation
had been passed after the ECt HRAOdhatjPadthgnme nt i
had 6paid close att e nbeforemprocesding to enadtthepbanrlord nt  d
Bi ngham not ed t-blected polidceams ovdl ha pecutiadyl sengitive to the
measures necessary to safegWamd,theerefegei
judgment of Parliament on such *3Baroriess slalee s h o
echoed the significance of t hi s-pagyosopportd er at i
Parliamentarians of all political persuasions t#ke view that the ban is necessary in this
democratic society. Any court would be slow indeed to take a different view on a question such
as t°hord Scott acknowledged the prospect of the Strasbourg Court adopting a different
view, albeah ®Hhe mossi bihl? Tthe possibilityasubstdquentyr g e n c
intensified as the Strasbourg Court found further violations of Art.10 on similar‘facts.
However, wherADI reached the Grand ChamBé&ra (9:8) majority was persuaded by the
reasoning of th House of Lords and no violation of Art.10 was found.

Thus, in these various ways, the Justices felt that they are able to enhance the quality of
the Strasbourg jurisprudence, and thereby mitigate tensions arising from the relationship between
the UK caurts and the ECtHR. As seen in Chapter 3, the Strasbourg judges, for their part, place
great import on the insights of the UK coufiibe former ECtHR President, Sir Nicolas Bratza,
has been explicit to this efelefthenatiomakEoudsn. i f i

it is of untold benefit for the $trasbourg C

183ygT v Switzerlan2002) 34 EHRR 4

184 ADI (n 162) [29] (Lord Bingham)

%5 ibid (Lord Bingham) [28][29], (Lady Hale) [48]

1% ADI (n 162) [7], (Lord Bingham)
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125



5.4 Strengthening Domestic Judicial Identity

A final function which was implicit i n
strengthenin@f domestic judicial identity. It was explored earlier how the passing of the HRA
was perceived by a number of the Justices to have been followed with a period of excessive
deference to, and reliance upon, the Strasbourg jurisprudence in domestic humen rig
adjudication. This appeared to be linked to issues of judicial identity as the judges conceived of
their decisions as having been too closely defined by the views and activities of the ECtHR.
Whether through disagreement with judgments of the ECtBIiRby offering distinct
contributions to the development of the jurisprudence where the ECtHR has not pronounced on
an issue, formal dialogugas valued by the Justices for bolsterthg identity of the Supreme
Courtthroughthe display ofa more distintand confident approach tiee Convention rights.

A strong sense qgtidicial integrity pervaded their accounts of dialogue with ECtHR.
Withregard o di sagreement, one Justice made the o
to get more confidersind more prepared to stand up for what we think is right, rather than
necessarily following what w¥*LikewisenasshowninSt r as
Chapter 3, another Justice noted hdfw t ]| he possi bility exists th
different views. | sense that among our courts there is a greater readiness to recognise that that
may happen f r &Y nunmbenef the dustices stresded a sense of duty when
engaging with the ECtHR cas%tloaw tdatnadd dad wvah ate
for principles whi candweeleapiomiatd, to makd itgleabtethei e v e
Strasbourg Court that i s %hOmtheomehars layshawhie r e t
the last chapter, this desiiar greater assertiveness on the part of the UK courts was felt to be
constrained by the demands of the international rule of law and European uniformity in the
minimum standards of human rights protection. On the other hand, it was stressed that the need

for common standards should not prevent the UK courts from disagreeing with views which they

consider to be fl awed: 6l f the court really
think itds important it artaodl|labgs fiwatl at
l egal certainty,wielbéwi go, adavoghei thustdée e

7 nterview withJustice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
5 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
% |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
7 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)
178 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
19 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 82Mily)
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due consideration to the Strasbourg courtoés
constitutional dutyto says 0% .

At the same time, it appeared that the cases which make distinct contributions to the
development of ECHR normwgere also valued by the Justiceslfolsteing domestic judicial
identity. In Part 2 of this chapter it was shown that a key mativdor the Justices in their
interactions with the ECtHR was the desire to have a role in the development of the Strasbourg
jurisprudence. Cases addressing issues which have yet to be considered by the ECtHR, it was
noted, were said etso fporré¥iemhthusasoepopdddr ptayanradletin
fulfilling this aspect of their judicial 1ide
then your ®%oice is |lostod.

It was seen in Chapter 3 that underlying the judgrhased interamns which were cited
by the Justices as reflecting dialogue was their ability to make a distinct contribution to the
development of the ECHR through the expression of their own views, as opposed to simply
applying existing ECtHR case law. Indeed, indmas of the link between this assertiveness in
respect of the Strasbourg case | aw and the J
language which some of the Justices used to describe those judgments. They were seen as the UK
courtsg 6ag emitndn ¥6 gmimgowmd e®vbdapehdegt dut
owhand having 6%inrhis waynit agpeateg that the dialogue judgments
were conceived by a number of the Justices to reflect a more distinct sense of ownership of
dedsion-making on human rights, affirming an identity for the UK courts which is more
6independentd from the ECtHR. The ability of
interpretation of Convention rights has been a recurring theme of a numberagtidicial
lectures by senior UK judges, where the Latinised w8fd$Lord Rodger which have come to
symbolise undue deference to the ECtHR have been subject to proposed reformulations. Lady

Hal e, f or e x a mArgentoratumaosutusi:iudigmensntfirétuhd** Sirasbourg

180 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

iz; Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014)
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BTAF(No3)n48)] 98] : O6Even though we ar e nhdombtatuieginreality, Wwe r i ght s
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has spoken, the case is not closed; Lord Kerr, even more roBugtytoratum locutum, nunc

est nobis loquendudin St r asbour g has spoken® now it is o

6. The Mitigating Role of the 6Resurgingd Co

Placing these insights into the wider context of domestic judicial developments in the UK, it
would appear that the practices of dialogue identified by the Justices and the utilities which they
attached to them are perhaps reflective of a broader trevidwrof the interview data, it would

seem that this trend a'1thecemmondamnbishsmeanrighth e 6r
adjudication. As seen in Chapter 1, th-is ref
emphasise the utility of thcommon law, and the rights inherent in it, as tools of constitutional

adj udi'¥shese demefopments appear to be functionally related to the extent that both
appear to be motivated by the desire to mitigate some of the tensions within the refationsh
between the UK courts and the ECtHR, explored above.

6.1 The Resurgence

As discussed in the introductory chapter, the Supreme Court has over a series of judgments
repeatedly stressed that in matt eourswndefal f und a
principles rather than t hé%AsMastgrmanmndsVheatfe t he
observe, 6...after a period of relative dor
i mportant sour c é&3Daringtheiintemetvs one Justite ebservedchowithese
developments had already prompted a shift in culture on the part of legal counsel:

There is already a noticeable change. I n t
cases where counsel h adsto stam bydookiing @i the cons ci o
common | aw and this is how | l ay out my

Strasbourg aryument secondod.

As described earlier, however, the Justices appeared to express varying degrees of support for the
resurgence. While noneiced any opposition to the notion of a resurgent common law, different

|l evel s of ent husiasm were certainly evident

L ord Kerkr ,SuépTrheemeU Court: The Modest Underworker of S
January 2012) 14 available at <https://www.supremecourt.uk/docs/speech_120125.pdf> accessed 18 November
2015

Roger Mastermanand8eh auna Wheatl e, 6Ac@ommoRi phAwsR®sotgeti on?
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¥1ibid 58

192R (Osborne) v Parole Boaf@014] AC 1115 [62]
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h o g% that the resurgence continues, whereas another Justice passively observed that a

6 r eenm S°bf hé common law as a source of human rights was taking place. Another Justice
felt that there wa$ aviomp! yt hkea adeluatac yt @ fb e | ha
As discussed earlier, one Justice observed this varying enthusiasightbut the UK judiciary,

noting some judges being content to apply the Convention rights under the HRA and others

19%¢odhe domman law. Dredustice stressed that the desire for greater

preferring
use of the common | awSst asiieedtimgnbwithinfthedJkh an 6
judiciary but a de s*caesedbyoverraiande bnfSiyyashourgecasé lanmb a |
The Strasbourg judges, for their part, were sympathetic to this development. On the one
hand, one judge noted thatelit and explicit application of the ECtHR caseTawl oo ki ng of
the fact compl ained of ?%ihaspfomgtihe p&spectiveaithe on s |
ECtHR, the most reliable means of ensuring compliance with the ECHR, just as incorporation of
theE(HHR i nto domestic | aw has been said by the
r e f | é&tofthe comiitment to securing Convention rights at the national level. On the other
hand, it was accepted that t he icsonsnoometlhaw,g 2
cannot simpl®Ttwes ,puthesdammaon | aw resurgence
British p?¥eunasmpatobthedjudicial process by which many national courts
6di s mwndar & r e*¥riew potential in Bational laaver time. While welcoming the
process, however, it Wamsuststitl beessbfea tb scruting for t h e

compliance with ECHR rights.

6.2 The TensioaMitigating Role of the Resurgence

Earlier in this chapter it was shown hdwoth disageement andthe proactive
development of the Coewtion rights by the UK courts weconsidered to have thetentialto
benefit the formal and substantive quality of the $iasg jurisprudencandstrengthen the

Justicesbd sense of judicial Il dentity, thereb

195 |nterview with Justice ofite UK Supreme Court (London, United Kingdom, 8 July 2014)

1% |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

97 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

198 |nterview with Justie of the UK Supreme Court (London, United Kingdom, 11 July 2014)

;zz Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
ibid

201 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

202 |reland v United Kingdon{1978) 2 EHRR 25

igj Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)
ibid
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2®ipid
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between the courts. On the basis of the interview insights provided by the Justices and Strasbourg
judges, it appears that a resurgent c@mn law can also play a role in these respects.

With regardo the formal quality of the Strasbourg jurisprudence, it was explained by the
Justices that the resurgence has taken place partly because the common law authpiities can
some areagrovide amore coherent body of general principles than the Strasbourg case law
with which to address issues falling within the ambit of Convention rights. Here, a number of
Justices referred to tieennedycase. It waseerearlier how this was cited by the Jus@asan
example otheir use ofudgmentgo drawthe attention of the ECtHR toconsistencies iits
jurisprudenceHowever,the judgment itself also gives recognitionth@ tensiormitigating

capacity of the common law:

Greater focus in domestic bgation on the domestic legal position might also have
the incidental benefit that less time was taken in domestic courts seeking to interpret
and reconcile different judgments (often only given by individual sections of the
European Court of Human Righte)a way which that Court itself, not being bound

by any doctrine of precedent, would not itself undertdke.

Also cited in this regard waBuardian Newspapers v Westminster Magistrates C8uifthe
guestion there was whether the principle of open justicgoemred the courts to allow
journalistic and public access to court documents. In concluding that it did, the Court of Appeal
was Ofortified by the common theme of t he |
Collectively they are strong persuasive authi “Ylyrd .contrast, o6[t] he Str
may be seen as |l eading in the s?2Thecodtiwasect i on
therefore clear that the outcome wa’¥ based o
With regardto the substantive quality of the Strasbourg jurisprudence, it was said that
there was much within the common | aw?®6whi ch
developed over centuries of tradition, thus offering a rich source of law with which beereso

human rights claim$** Thus, it was suggested by a number of the Justices interviewed that a

28 Kennedy(n 47) [46] (Lord Mance)
29 Guardian Newspapers v Westminster Magistrates daon2] 3 WLR 1343
#%hid [88] (Toulson LJ)

21ihid [89]

22ihid

23 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

2% ord Reed here has observed: 6...the independence of

the seventeenth century and the beginning of the eighteenth. Habeas corpus in England is of course much older.
Much of our law of criminal eidence and procedure has its roots far in the past, and has been designed to ensure a
fair trial. Our law of tort is designed to protect pe
free of unlawful interference of all kinds. Olaw of property protects their possessions. Freedom from illegal
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greater use of the common law to address problems raised by Convention claims could, in turn,
6have an influence ?%andthesenrishithwontsibutiomof teUKa s b o u 1
courts to the development of the jurisprudence.

Most i mportantly, however, it was clear fr
resurgence shared with the practices of formal judicial dialogue the potential to bolster the
identity of the UK courts. As explored earlier, the common law for a number of the Justices was
a proud but too often neglected source of constitutional heritage since the passing of the HRA.

The excessive reliance which several consider to have beed pla&trasbourg judgments as
the guiding source of domestic decisimaking on human rights was also felt to be contributing
to a perception of human rights as part of a for@gposed legal system. The reassertion of the
common law as a source of humahts was thus felt to be a welcome return by the UK courts
to the practice of drawing upon and developing their constitutional heritage. Lord Reed has
argued here that a greater reliance on the common law allows the UK caicts/gdy engage
withthej udgments of the highest couUPandtherehy ot her
bol ster 6the r eputtatnido re nosfurteh e hceo némonnf || uaewndc, e
highest courts, in particular the Supreme Court, in other common law jurisdiationnd the
wor % 6 .

Further, by stressing domestic judicial ownership of human nghthe common layw
several Justices suggested that they are able to counter the perception that those rights are a
European i mposition. Aognisimgrard eXplaising icamemonnlaavt e d ,
principles we actually, firstly, give concepts a domestic root, and | think that is probably
somet hing that's quite us%"Onthispaimtdnoiher Justiced e r s t
was even more explictonthetpe nt i al of the common | aw. Ref e

approach irOsborne they remarked:

[ T) hat i s one way of <creating a narrative
foreign imposition, they are part of our letgym tradition which, of coursthey are

because the human rights convention, when initially formulated, drew on many
British traditions a%d é had a huge Briti:

searches of premises or correspondence has been protected under the common law since the 18th century ... Slavery
was held to be unl awful at common35) aw at about the sa
23 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

2% Master Reed (n 35)
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In common with the Justices, several of the Strasbourg judges noted the problematic perception
that human rights arealien imposition in the UK. This view was felt to be part of a wider trend
whereby épeople want more power for themselywv
they consider to#bWWhean dlhiitse hmisl edstetprafycu.s s i ¢
human %*hogéverstivas felt to be understandadbledomesticjudgess 0 s eek 6 me an
minimising¥?® those repercussionsA greater use of the common law human rights
adjudicatiorwas thus seen as one way of achieving this,takihgh e r out e of nati o
than the route®®andineplraaitngnatfye afdorehegn wi t
ECtHR judges, what was important at the national level was not the source of law with which
rights are protected but the existe of the protections themselves. As one judge explained,

avhat this Convention is concerned aboutrésults ensuring that in practice what the
Convention guarantees by way of rights, that is the level of protection as embodied in the
Convention Artice concerned, is actually enjoyed as far as poskildlenp h a s i 8°Asad d e d ]
with formal dialogue, the position of the Strasbourg judges was thus one of accommodation,
recognising the benefits of the mitigation strategies adopted by the UK courts fobihtyaf

the European system of human rights protection.

7. Conclusion

This chapter has examined the functions of formal judicial dialogue between the UK courts and
the ECtHR. Its conclusion is that the principal judicial intention behind this proces$dly

the courts exchange views and seek to influence one another through their judgments, is to
mitigate the tensions arising from the overlapping and rayéred systems for the judicial
protection of human rights of which these courts are a part.

The chapter began by observing three judicial motivations at work in this dialogue: for
the ECtHR judges, the desire to make the Convention rights effective at the national level; for the
Justices, the eagerness to have a voice in the development o&8i®6itg jurisprudence; and,
for both sets of judges, the desire for mutually compatible standards of human rights protection.
Formal dialogué broadly defined in Chapter 3 as the process by which the courts exchange
views and seek to influence one anotieough their judgmenfsworks to achieve these in a

2! |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
222 i
ibid
22ibid
z: Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
ibid
228 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
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number of ways. A sufficient influence of the ECtHR upon domestic judicial degisamgi

the form of dialogue emphasised by the ECtHR judgeshieves the first of these. On the basis

of the intewview insights, however, formal dialogue is directed principally at the second and third
motivations due to the presence of multiple tensions within the relationship between the courts
which are felt to render the application of the ECtHR case law at thedlic level problematic.
These tensions are rooted in the differences of institutional perspective, as a national and
supranational human rights court, respectively, and from the diverging legal traditions of their
respective judges. The differences ameuight to the fore by the jurisdictional pluralism which
defines the relationship between these courts. They manifest in difficulties concerning the clarity
and coherence of ECtHR judgments, their substantive grasp of the UK domestic law, in
particular theoperation of its common law system, and raise questions for domestic judicial
identity. Through their exchange of views and efforts to influence one another through their
respective judgments, however, the judges feel that they are able to take nhtgatssues.

First, the ability of the courts to disagree was felt to provide a mutual check on decision
making. The ability of the ECtHR to check domestic judgments is valued by a number of UK
judges for its role in challenging judicial complacency rdgeay the protection of rights in
domestic law. Further, the ability of the UK courts to criticise and disagree with ECtHR
judgments was deemed to provide an additional source of procedural flexibility to the ECHR
system akin to a cansideredbyanumbarbfthe jddges b hctosd with the
primary role of the domestic courts in the protection of Convention rights under the subsidiarity
principle. Additionally, the ability of the UK courts to check judgments of the ECtHR is thought
to prevent areas of particularly problematic jurisprudence from causing excessive strain on the
relationship between the courts, thereby averting the risk of erosion in the legitimacy of the
ECtHR among domestic audiences.

Second, the views expressed in tloenéstic judgments were considered to carry the
potential of improving the formal quality of the Strasbourg jurisprudence. The raising of
concerns or disagreements, on the one hand, was felt to draw the attention of the ECtHR to
problem areas, while theiontributions in areas of unclear jurisprudence, on the other hand, in
addition to providing resolution at the domestic level, are felt to offer potential insights for the
ECtHR for addressing those areas when it next considers the same issue.

Third, with regardto the substantive quality of the Strasbourg jurisprudence, the
contributions of the UK courts, through their critiques and through their analysis in areas where

the ECtHR has yet to make a direct ruling, were again felt to alert the latter taleristandings
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of domestic law and offer useful insights with which the ECtHR can formulate European norms
which are workable within the UK context.

Fourth, the chapter has observed that the judgments which the Justices associate with
dialogue play a migiating role in the issues of judicial identity arising from the tensions within
the relationship between the courts. The increasingly assertive role with which the Justices
associate their dialogue, manifesting in a willingness to both challenge the E@#i&they
disagree with its judgments and offer their own conclusions where the ECtHR has not yet
spoken, appear to contribute a more distinct identity for the UK courts.

Finally, the chapter has observed a functional connection between the emergence of
dialogue and the resurgence of the common law in domestic judicial thinking on human rights
adjudication. On the basis of the judgeso6 in
a complimentary role to dialogue, performing the same tesmmsitigating functions. It is
considered to offer a comprehensive source of law in certain areas where the requirements of the
ECtHR jurisprudence are unclear, and have much to contribute to the substantive development of
European human rights law. Furthemipears to provide certain Justices with a more distinct
sense of ownership over their adjudication on human rights. There is a further, strategic element
underpinning both developments: the desire to challenge perceptions that human rights are a
foreignimposition in the UK.

The observations of a functional link between the emergence of dialogue and the
resurgence of the common law support the analysis of Masterman and Wheatle, who argue that
6[t]he [Supreme] [ C] our t 6tsproteetiansspgeaks riotionlyitoao f d o
domestic audience wary of Strasbourg overreach, but also a second audience: the European Court
of Human R¥'Gheéscommenfloaw resurgenceivotat hey n
moment in the interactionbetweBrt r as bour g a n“fdudng tmeel@mcaste/Ale o ur t s ¢
Khawajae x c hange, w h i c¢he falibiitynaf Stsasbouagt aeddthe @otential for
assertiveness on t*fandtpasdr[tt ] chfe matmoamralo fc oSurrta:
pier?®whHat is more, o6the reiteration of the
Convention rights amounts to a p&TAbngaith rej oi
those developed in Chapter 3, these observations are instructive to the dewitimie of

judicial dialogue between these courts. Before turning to that part of the discussion, however, it

22" Masterman and Wheatle (n 190) 63
228 i1y
ibid
2%bid
ZOjhid
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is necessary to explore the thirdnd largely unexploreddimension of the dialogue between

the courts: informal dialogue in the form of faweface meetings.

135



Chapter 5
Ol nformal 6 Judici al Di al ogue

| think that developing relations with the Strasbourg Court and actually meeting

them and seeing the judges is very, very important. Paettause of the present

political stance, we are generally seen as being antagonistic as a country to Europe

for reasons which, although I doné6t happer

- Justice of the UK Supreme Court

1. Introduction
The thesis has so far esished from the interview data the nature and functions of judgment
based or oO6formal 6 di alogue between the UK cc
(ECtHR). Chapter 3 developed a definition of this type of interaction as a process by which the
couts, subject to practical and normative constraints, exchange views and seek to influence each
other through their respective judgments. In Chapter 4, it was shown how this process appears to
have the overarching aim of mitigating the tensions within ¢fetionship between the UK
courts and the ECtHR inherent in their overlapping jurisdictions, institutional differences of
perspective and diversity in | egal tradition
with another significant develagent in the UK courts, the common law resurgence, as part of a
broader trend in domes judicial thinking aimed at increasing the distinctness of their role and
identity in human rights adjudication.

The focus of this particular chapter, the last explptiow the judges understand the
dialogue between their courts, is on the feeeéace oiinformaldialogue which takes place in the
form of periodic meetings. In Chapters 1 and 2, it was noted that there has been little sustained
analysis of the role ohts particular form of interaction between these courts. At the same time, a
number of senior UK and ECtHR judges have spoken of its importance. This chapter therefore
aims to provide an account of informal dialogue between these courts based upowglite insi
from the interviews and extjadicial materials. In doing so, it seeks to answer the third research
qguestion posed in Chapter 1: what is the role of informal dialogue between the UK courts and the
European Court of Human Rights? The chaptersistf five parts. In Part 2, informal judicial
dialogue is situated within the context of the European and domestic rules which appear to have
both encouraged and facilitated its development. Next, in Part 3, the chapter considers the nature
of informal dialgue: the frequency of the meetings, the participants and the format and tone of
the discussions. The third and central part of this chapter explores the procedural, substantive and

! Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
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diplomatic functions of informal dialogue which supplement the tensiibigating functions of

formal judicial dialogue. While each of these functions has its own intrinsic value, it will be
shown how they are also aimed at enhancing subsidiarity between the courts. Part 4 considers the
implications of these functions by referenio the varied relations which exist between the
ECtHR and the respective national judiciaries across the ECHR Member States, followed by the

conclusion in Part 5.

2. The Diplomatic Roles of the UK and Strasbourg Judiciaries

There is no legislation whicspecifically regulates faew-face meetings between the UK and
Strasbourg judges. Nonetheless, informal dialogue has been made possible by rules and policies
at the domestic and European levels which have permitted and encouraged diplomatic relations
between their institutions. The following sections address these facilitators from the Strasbourg
and UK judicial perspectives.

2.1 The Strasbourg Judiciary

In Chapter 1, it was seen that the building and maintenance of relations with national
authoritesj ncl udi ng national judiciaries, has | ong¢
The Courtods Pr 4998, Relwh Ryssdaly champidn®d8a5 policy of hosting
del egations from the highest nati ommcasdawcour t s
and pr & vievihga oristructive relationship between the national courts across the
Council of Europe and the ECtHR as a necessity to the success of the Conventior Siistem.

Annual Reports of the ECtHR demonstrate that this polisyha et ai ned i ts pl ac:
activities. The first such report, published in 2002, details meetings with a wide range of national
constitutional and supreme coutts.

There are a number of provisions in place
which facilitate these activities. First, under the Rules of Court, the President of the ECtHR holds

a responsibility for relations with national judiciarféSecond, under Art.51 ECHRill judges

Paul Mahoney and SRBRren Prebensen, O6What Doeg uidtyoTake
in Jonathan Sharpe (edhe Conscience of Europe: 50 Years of the European Court of Human ®gbteil of
Europe, Third Millenium Publishing 20} 117

3. .

ibid

“ European Court of Human Righfsanual Report 20QRegistry of the European Court of Human Rights 2002) 33

°6The President shall represent the Court and, in part
Counciild Eur opebo. Rule 9.1 of the Rules of Court,; Davi d

Buckley (eds)lLaw of the European Convention on Human Ri¢Btd edn, OUP 2014) 106
® European Convention on Human Rights and Fundamental Freedoms Article 51
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of the ECtHR are affordedithessamaeempti vhbe
which are conferred upon diplomats under i nt
process in respect of words spoken or written and all acts performed by them in their official
capacity and within the limitto t h e i r ®Tahui trhdo, r itthyeé .Counci | of Eur
Decl aration 6[ w] el come s ?batwesn theeECtidRIandte dighesd p e n
courts of the State Parti€The f or mer UK judge at the ECtHR,
formerPresident, Dean Spielmann, take the view that this Declaration represents a blessing by
those governments at the Brighton Conference of the continuation of direct relations between the

judges of the national judiciaries within the Council of Europe a@aquitiges of the ECtHRE.

2.2 The UK Judiciary

In contrast to the ECtHR judges, the ability of the UK judges to engage in diplomatic
relations with the ECtHR was historically hampered by two facts. First, as seen in the
introductory chapter, the UK courtéaged little role in the interpretation of ECHR rights.
Second, the UK judiciary previously lacked the institutional autonomy to conduct international
relations with its counterparts abroad. The two key pieces of legislation which dramatically
altered ths situation, paving the way for diplomatic relations between the ECtHR and the UK
courts, are the Human Rights Act (HRA) 1998 and, perhaps more importantly, the Constitutional
Reform Act (CRA) 2005.

2.2.1 The Human Rights Act 1998

Prior to 2000, there was arguably little reason for the UK judges to engageto-face
relations with the ECtHR judges. Under the U
enforced at the domestic level and thus the UK courts playedditl@rtheir interpretation. As
was noted in Chapter 1, however, the passing into UK law of the list of rights, drawn directly
from the ECHR, within Schedule 1 of the HRA 1998, and the constitutional bestowing of powers

on the UK courts to adjudicate uptivem, fundamentally changed their relationship with the

’ Sixth Protocol to the General Agreement on Privileges and Immunities of the Council of Europe 1996,

Article 1

8 General Agreement on Privileges and Immunities of the Council of Europe 1949, Article 18

° Brighton Declaration on the Future of the European Court of Human Rights (Brighta0,4il 2012) [12](c)

©ibid [12]c)(i)

“"Dean Spielmann, 6Whither Judicial Dialogue?6 (Sir Th
<http://lwww.echr.coe.int/Dauments/Speech_ 20151012 Spielmann_Sir_Thomas_More_Lecture.pdf.> accessed

17 March 2016; Paul Mahoney, O0The Relationsitas p bet wee
seen from Strasbourgé in Katja S.dsglheUKlardHumak! i zabet h
Rights: A Strained RelationshigPlart 2015) 21, 27

2Keir Starmer and Francesca Klug, o6lncorporation thro
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ECtHR. It did so by placing upon the UK judges the task of interpreting an identical set of rights

to the Strasbourg judges. While the Act left open whether and how the judges should conduct any
relaions with the ECtHR judges, it could be argued that this provided an incentive for informal
dialogue between them by establishing a common point of reference for discussions. What is
more significant in this respect, however, is s.2 of the Act, requllirgt UK courts t o ¢
account6é6 judgments and decisions of the ECt |
would be reasonable to assume that this duty further incentivised informal dialogue between the

UK and Strasbourg judges to the extent baih were engaged in interpreting and applying not

only an identical set of rights but also the jurisprudence of the ECtHR.

2.2.2 The Constitutional Reform Act 2005

Despite these developments, a cursory glance through the records of visits to anel from th
ECtHR reveals the conspicuous absence of any bilateral exchanges with UK judges during the
HRA® s i“¥inffaatrthe first such meeting did not take place until 2006this respect, as
one Strasbourg judge remar keéedPEédpamatiahfor was |
the apparent absence of exchanges between the UK and Strasbourg judiciaries during the first
five years of the HRA appears to reside in the passing of the CRA 2005. As is well known, this
6constitut i'bdrastitaly incneasedthe mdependénce of the UK judiciary from the
legislative and executive branches of government, replacing the judicial committee of the House
of Lords with a Supreme Cotfind transferring the powers of the Lord Chancellor as head of
the judtiary to the Lord Chief Justic& Most significantly for present purposes, however, the
Act did not specify how the powers transferred to the Lord Chief Justice were to be used. As the

Lord Chief Justice, Lord Thomas, has explained:

The Constitutional Refon Act by and large vested in the Lord Chief Justice most of
the old powers that had been exercised by the Lord Chancellor as head of the
judiciary in relation to England and Wales and most of the new powers to be

conferred on the judiciary in relationttee delivery of justice in England and Wales.

3 European Court of Human Rightsnnual Report$Council of Europe 2002015)
<http://lwww.echrcoe.int/Pages/home.aspx?p=echrpublications> accessed 17 March 2016;

Detailed records of visits to and from the ECtHR fron
<http://www.echr.coe.int/Pages/home.aspx?p=court/president> accedgkalch72016

1 Mary Arden,Human Rights and European Law: Building New Legal Org@tdP 2015) 274

15 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 28 May 2015)

R (HS2) v Secretary of State for Transport and andib@t4] 1 WLR 324 [207] (Lord Neuberger and Lord

Mance)
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The Act was essentially silent on the exercise of these powers by the Lord Chief
Justice and on the governance of the judicidhjs has enabled the judiciary to

develop its own leadership and governafite

A by-product of this judicial selfovernance was an expansion in what could be called the
diplomatic autonomy of the UK judiciary in its relations with foreign counterparts. Utilising this
autonomyj t has since the Act 6s pvasdomsitsmprnasiondl 1t s e
judicial relations® They include building links with judiciaries within the EU and Council of
Europe, O6fomdrliattiacn ngndcounder st and*fmlingpon mat
bil ater al me e t i nitph svhonv theé UK judicianyrhads errwislees to save @lose
| i flasal participation in 6proj*cts for the pr
This growth in diplomatic autonomy has also prompted a number of other developments
within the UK judiciary. The Justices ¢fhe UK Supreme Cour t, acco
statement of professional values, Hand,as an ex
Paterson notes, a strategic objective to develop relations with the ECTHR helps to explain
why, as seen ihapter 4, a number of the Justices interviewed conceived of themselves as
having a role as representatives of the common law tradition on the internationaMulanhe.
interestingly, however, the diplomatic autonomy brought about by the CRA 2005 reteessit
leading strategist to monitor its exercise. Lady Justice Arden has explained that the 2005 Act in

this way prompted the creation of her ®urren

As a separate institution, the judiciary hacémduct its own foreign policy and |
became, so to speak, its foreign secretary. My responsibility was, where appropriate,
to facilitate relations with other judiciaries and to receive visits from them in

London?’

YLord Thomas, 6Judicial Leadershipéd (Conference on tt
Unit, 22 June 2015) 7 (emphasis added) <httpan.judiciary.gov.uk/wpcontent/uploads/2015/06/vgldicial-
independencspeeckune-2015.pdf.> accessed 17 March 2016

®Courts and Tribunals Judiciary, ©o6lnternati-thaal Judi
judiciary/international/iternationaljudicial-relations/> accessed 17 March 2016
21 i
ibid
2ibid
Zibid

24 UK Supreme CourfThe Supreme Court Annual Report and Acco(22442015, HC 50) 12

%ibid 11; Alan Patersorkinal Judgment: The Last Law Lords and the Supreme Gblart 2013) 221

®Courts and Tribunals Judiciary, ©6Head of Internation
<https://www.judiciary.gov.uk/abotthejudiciary/whoarethejudiciary/biographies/biographgrdenlj/>

accessed 18 March 2016

Z’Arden,Building New Legal Ordertsr 1 4) 4, 274: 6Surprisingly there were
and the Strasbourg or Luxembourg judiciary until about 2006, when | suggested such a meeting, and these have been
held at regular intervals since. 6
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As the UKOGs foremadygt JusdicieaArdepl omati eftaa |
of the work already being done &mhelattergpointdent i
is particularly interesting. It indicates that this judigigblomatic role is partly conducted on a

needs basis, where relations with certain counterparts are not what they should be. In this
capacity, it was Lady Justice Arden who, in 2006, brokered the very first bilateral meeting
between UK and ECtHR judges and has since played the leading roleniaimag judicial

relations between their institutiofs.

2.2.3Judges as diplomats

Through these variodeameworksat the domestic and European levels, it is apparent that
the UK and Strasbourg judges have come to possess certain diplomatic pagsrining these
roles, it is important to bear in mind the nature of the bodies which the respective judges
represent. As Hutching and Sur. note, O[] 0] ne
without reference to their larger organizational ceh@iplomats represent the characteristics of
their government, as >°TheUKjudgesin their elatiorfs fvith théira | p o
counterparts, however, do not represent the characteristics and positions of the government but
those of the Y judiciary. Equally, the President of the ECtHR is tasked not with representing
the Council of Europe but the ECtHR.

The characteristics and positions of these judicial bodies differ in major respects, as the
interviewed judges were quick to point ouh€TUK judges represent a senior appellate court
operating within the common law tradition of the UK, a role which, as seen in Chapter 4, for a
number of the Justices carries particular import. Their official positions are those established in
the domesticase law on the interpretation of fundamental rights. The ECtHR judges, in turn,
represent a supranational body responsible for supervising the protection of human rights across
forty-seven countries. Its official positions, in turn, are those establstt@d its jurisprudence
in respect of those countries. The last chapter made clear that the judges rely on the exchanges of
view and crossnfluence through their judgments as a means of mitigating the tensions arising
from their relationship. What willdcome clear by the end of this chapter is that informal judicial
dialogue performs a similar role, only through direct, feetace means.

2 Courts and Tribunal Judiciarg,Head of I nternational Judici al Rel ati o
2 Arden, Building New Legal Orderg 14) 26; Spielmann (n 11) 3

% Robert Hutchings and Jeremi Suri (ed®)reign Policy Breakthroughs: Cases in Successful Diplorf@tiP

2015) 16
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3. The Nature of Bilateral Meetings

Having thus set out thieameworkswhich have prompted and facilitated diplomatic relations
between the UK and ECtHR judges, the chapter turns now to the nature of the bilateral meetings
at the centre of those relations. This section examines the frequency of the meetings, the

participantsand the format and the tone of the discussions.

3.1 Frequency

Bilateral meetings between ECtHR and UK judges have been taking place on a fairly
regular basis since they began. As a rough estimate from the available details, eight bilateral
meetings took lace between 2006 and 20iBpviding the judges with a regular, if slightly
staggered, channel of communicatidhe first took place in 2006. Then, in October 28tfige
ECtHR President, Jedha u | Cost a, along with &édSection |
Re g i *¥rmadeyadwalay visit to the UK where they met with Lord Phillips, the Lord Chief
Justice, and participlaawdof nt’ic@neaitytopks on t
place in June 2018.The Lord Chief Justice, then Lord Judge, and IRiillips, the President of
the Supreme Court, | ed 6a high®tloeviehle dEedteHgRa t6
working meeting with Judaess 6apnadr tmeonib etrhse ocfo ntt
between senior national courts and Strasu 1’ Ig Bebruary 2012, a further meeting took place
in London where the ECtHR President, Sir Nic
and member s dJ®wastebcetved®elgrd dutge gnd Lord Phillips, again in their
respective capacitseas Lord Chief Justice and Supreme Court President. Additionally, senior
members of the Scottish judiciary, including the Lord President and Lord Justice General of
Scotland, Lord Hamilton, and the Lord Chief Justice of Northern Ireland, Sir Declan Morgan
were also present.Later, in March 2014, the ECtHR President, Dean Spielmann, accompanied
by the CduretsédeVitce Josep Casadevall and Gu
President, at the time of writylewsitedthaUkKd t he
where they had two meetings with UK judd6irst, they met with the Lord Chief Justice, Lord

3L ECtHR Official Visits(n 13)
*2ibid
3ibid
34ibid
ibid
% ibid
*ibid
*#ibid
®ibid
“ibid
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Thomas, the President of the Queends Bench
International Judicial Relations, Lady Justice Aréfefhey later met with the President of the
Supreme Court, Lord Neuberger, and eight Justices of the Supremé<ater. that year, in
July, the Lord Chief Justice, Lord Thomas, led another group of UK judges, including two
Justices of the Supreme Cofiit, 0 t he ECt HR wh e r elongpmogrgmmeofo ok p .
di scussions with Judges of “IhQ@ctol202015 tafudherd me m
meeting took place between 6senior judges of
and 6representatives®® of the [Strasbourg] Cou
The relative frequency of the meetings appears to be aimed deliberately at reducing the
effects of regular changes in judicial offibelders. According to the former ECtHR President,
Dean Spielmann, regulaneetings between ECtHR and national judges are particularly
i mportant g i-mamd‘attileedf rbrrénewgbleenine year tenures for the
Strasbourg judge®.One Strasbourg judge in interview stated the issue here in even blunter
t er ms: ®slikeiabotetpeaiopl e check i n*Thefquentyefithec h e c k
changes at both the ECtHR and within the UK judiciary is apparent from the visits outlined
above. Since the first exchange with UK judges took place in 2006, the ECtHR Prgsidenc
changed four time¥ The House of Lords has been replaced by the Supreme Court as the highest
appellate court in the UK, and the offices of the Lord Chief Justice and the Presidency of the
Supreme Court has changed hands twice if the change in Sanidiord at the judicial House
of Lords is also consideréd.
Thus, it appears that the perceived value of informal dialogue is contingent upon its
regul arity. Lady Justice Arden has *pfehberr ed
relationshipbetween the UK and Strasbourg courts. The more regular the informal dialogue, it

“ibid
“ibid
“3During the interviews with the Supreme Court Justices, Lord Mance and Lord Reed were said to have been part of
this particular delegation.
4 ECtHR Official Visits (n 13)
;‘2 European Court of Human Righ#snnual Repor{Council of Europe 2015) 11
ibid
" Spielmann (n 11)
“8 Convention for the Protection of Human Rights and Fundamental Freedoms Article 23(1)
9 Interview with Judge of the Euroae Court of Human Rights (Strasbourg, France, 29 May 2015)
*0_uzius Wildhaber (1 November 1998 to 18 January 2007);BeahCosta (9 January 2007 to 3 November 2011)
Sir Nicolas Bratza (4 November 2011 to 31 October 2012), Dean Spielmann 1 November 2012 to 31 October 2015)
and Guido Raimondi (lovember 2018re®nt)
<http://lwww.echr.coe.int/Pages/home.aspx?p=court/formerpresidents&c=> accessed 10 December 2016
*1Lord Judge succeeded Lord Phillips as Lord Chief Justice in 2008, who was succeeded by Lord Thomas in 2013.
Lord Phillips succeeded Lord Bingham in 2G88Senior Law Lord, becoming the inaugural President of the UK
Supreme Court in 2009 and then succeeded by Lord Neuberger in 2012.
*2 Arden, Building New Legal Orderg 14) 315
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seems, the greater the value of the interactions. The less regular the informal dialogue, in
contrast, particularly when there has been changes in key judiciatiffiders the weaker the

value of the interactions. The implication here is that those tensions between the courts which
were explored through the interview data in the last chapgereen the UK courts as national
courts and the ECtHR as a supranational human rights court, and between the common and civil
law traditions of the Council of Europe, and the issues which these were perceived by the
interviewed judges to generaitediffi culties in the application of ECtHR case law for the
domestic courts and misunderstandings of the UK common law sydtaxe the potential to
increaseshouldtheir meetings become too infrequentis point will be returned to later in the

chapter.

3.2 Participants

It will be clear from the last section that there have been a range of participants to the
meetings from both the ECtHR and the UK judiciary, with the participantyvaitging slightly
with each meeting. From the UK, the meetings have indludea -a@ngmicxké of t he Lor
Justice, the President of the Supreme Court, the Head of International Judicial Relations and
senior judges from the High Court and the Scottish and Northern Irish legal jurisdictions.
Generally, however, they have c@tently tended to include the Lord Chief Justice, the
President of the UK Supreme Court and, on tl}
topic, the Head of International Judicial Relations. Thus, if it is the case that the UK judiciary
has, sincehe CRA 2005, increased its diplomatic autonomy, it would appear that this is
exercised only at the most senior levels. From the ECtHR, the President has been the constant
representative, consistently wi £halongwitether r ol e
national judge for the country concerritdnd senior members of the Registry. The frequent
presence of these various high judicial office holders, however, appears to provide not only
consistency busymbolicandstrategicvalue.

Symbolically,the presence of the Lord Chief Justice, the President of the Supreme Court
and the ECtHR President are perhaps the most significant. As Head of the Judiciary in the UK,
the Lord Chief Justice speaks on behalf and with the full weight of UK judges. Symibeg|
President of the Supreme Court speaks on behalf of the most senior court in the UK and the most
authoritative on the interpretation of Convention rights in the domestic context. The ECtHR

Presidentds role is al soeBCyHRIode takimgskerioyslyitssi gni f

>3 Rule 9.1 of the Rules of Court (n 5)
*4The presence of the national judgéhia meetings was confirmed during the interviews with the ECtHR judges.
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relations with the UK judiciary. It is not difficult to imagine that exchanges which never included

the President could be interpreted unfavourably by the UK judges. What is more, by including
these senior representativiesm both courts, the meetings, to those who are aware of them,

serve to convey an impression of equality between the participants. They suggest a relationship

of genuine 6dialogWed rather than 6dictation

Strategically, the regular participation of thelges identified above has practical
advantages. The frequent participation of the Lord Chief Justice would appear to provide a direct
feedback link between the meetings with the ECtHR judges and the Judicial Executive Board,
responsible for the governare o f the judiciary, and the Ju
represents all levels of the UK judiciafyThus, the Lord Chief Justice is able to communicate
issues or concerns which have arisen at any level of the UK judiciary as a result of ECtHR
jurisprudence to the Strasbourg judges and deliver any guidance or conclusions which are
reached during the ensuing discussions. Equally, the participation of either the President or
Justices of the Supreme Court provides a feedback link between the ECtHR puatithes @K
court which makes the most authoritative pronouncements on the interpretation of Convention
rights at the domestic level. Indeed, the interview insights supporting this point are considered
below.

From the perspective of the ECtHR, the centrid o the President is also strategically
valuable. As with the Lord Chief Justice in the UK, it provides a feedback link to other ECtHR
judges. The centr al pl ace of the President i
during the discussionsith UK judges to be communicated where appropriate through plenary
meetings, Grand Chamber meetings and panel meetings for Grand Chamber referraPfequests.
The participation of the national judge for the UK at the ECtHR in the meetings is perhaps even
more important in this respect. They can provide the feedback link from the discussions with the
UK judges to the ECtHR judges at the Section of the court who routinely deal with UK cases.

Additionally, the presence of senior members of the Registry alstss®acial, given its wide

ranging functions in respect of the ECtHROGS
analytical notes forodt hattijrugdgde aiaspipands ean d
®Lord Kerr, 6The Conversati on ibDeitaneoegnu eNaoctri oiaclt atoiuornt ?s
Irish Jurist 1

®Courts and Tribunals Judiciary, 6Judges6 Council 6

<https://www.judiciary.gov.uk/abouthejudiciary/thejudiciary-the-governmerniandthe-constitution/howthe-
judiciary-is-governed/judgesouncil/> accessed 17 March 2016

" Harris et al (n 5) 108407

ibid 112

*ibid
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0responding t o i nqguiofnatersal oamednationalVaw eleviargtathe n g |
Cour t 6% Theydhusplay a crucial role in informing the ECtHR judges in their deeision
making. Thus, if any of the discussions relate to issues of UK law, it seems that the senior
members of the Redry will be better informed in those tasks.

For all of the strategic value offered through the consistent participation of these office
holders, however, the regular changes in personnel cannot be overlooked. In this regard, it would
seem that the presemof the Head of International Judicial Relations since the first meeting took
place in 2006 has provided vahle continuity. Dean Spielmarras described Lady Justice
Arden as the 6moving f or ce *beeavhenthelUKtcdteands t r o n g
the ECtHR. This is unsurprising and yet all
of International Judicial Relations. It is an indicator of the prominence which this role has
quickly gained in the management of the relations betweet/K and Strasbourg judges.

3.3 Format and Tone

Turning to the format of the meetings, there are a number of features worth drawing
attention to. Firstf is important to first note their frequenthylateral nature: they often involve
representatives from the UK judiciary and the ECtHR al&eeond, it was described by the
Strasbourg judges in interview that the meetings typically havetten agendaThird, it was
also said in those interviews that whibe tmeetings will usually have an agenda, the judges are
generally free to articulate their questions, thoughts, concerns or ideas. In this respect, the
meetings were said by one Justiopent diFeushar
Fourth, t is clear that the meetings consist of more than just brief exchanges. The visits generally
take place over the period of one to two days and are made up of what are variably described as
6workshops on t e woE Rt HR] thewdnednigdedds,n  nésda y
l ong pr ogr amme [*®°Fihallypand perhapsnuost significarghyd minutes are
recordedat the meetings in order to preserve judicial discretion.

These features appear to have a number of implications. While the \agtada will
obviously play some role in steering the discussions, the open flow of the verbal exchanges
described by the judges indicates a discursive flexibility which they simply do not have in their

Oibid

®L Spielmann (n 11)

%2 Interview with Justie of the UK Supreme Court (London, United Kingdom, 11 July 2014)
3 ECtHR Official Visits (n 13)

ibid

% This term was used by a Justice of the Supreme Court in interview.

5 ECtHR Official Visits (n 13)

67 Spielmann (n 11)
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judgments i.e. the donmhy nJ wdt i6de r Arad &&n dd ead wrg
more freef | o wi n g° The jhdges aré not constrained by the facts or legal issues of
particular cases or the duties of decisioaking but are free to discuss whatever issues they

have. Additionally, unlikehe communication through judgments, the meetings inudiheet
communication, reducing the likelihood of the concerns and insights voiced by the national
judges being misseid something which was deemed to be an occasional problem, as seen in
Chapter 3The bilateral structure of the meetings also appears to be particularly important. It
would appear to focus the discussions on issues which have particular relevance to the UK judges
and even allow the UK judges to steer the direction of those discussions.

The length of the meetings, evident in the descriptions of working sessions and
programmes of discussions, would appear to complement the openness of the discussions,
enabling substantive debate rather than polite judicial chitchat. Relatedly, thatfactitinutes
are recorded appears to encourage a directness of tone on the part of the judges which is not
feasible in theirjudgment$.h e common di stinction between oOf
evident in the interviews and in exqralicial writings, itself points to a marked difference in the
way that the two are conducted. Indeed, it was seen in Chapter 3 that a sense of judicial
diplomacy constrains and informs the language employed by the judges towards one another in
their respective judgment$his is not to suggest that during the meetings, the judges, hidden
from public view, seize upon the opportunity to hurl abuse at one another. Hothiemeghout
the interviews the point was repeatedly made that thetfafaee discussions are distihcy 6 f u | |
and foratherthd@® a pol i t e s e °Dretkispoirt the formen BK jidgeiae s 6 .
t he ECt HR, Paul Mahoney, has been explicit
di pl omatic e x chAsomesStrasbburgiuige e t © a@herd & no péess in
attendance, the meeting is behind closed doors, the atmosphere is friendly, but the exchange of
views is frank- so the participants do not pull their punadésThe privacy of the meetings in
this respect was widely valued by the interviewed judges. It was felt to facilitate a space where
the judges are not subject to the reservation required when delivering judgments and public
lecturesimportantly, however, thmeetings were still deemed to carry the formality of official

meetings betwegndges A Strasbourg judge, for example, distinguished the meetings from the

% Arden, Building New Legal Ordex(n 14) 240

% Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

O Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
"Mahoney, 6The Relationship BetweerniAtkh&e®nr &sbomuSgr @s
(n11) 27

2 Interview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
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informal socialising which can take place after such meetings. In these respects, the meetings

apper to provide a relative informality as compared to the communication through judgments.

3.4 The Constraints of Judicial Independence

Finally, before progressing to consider the functions of informal dialogue, it is necessary
to consider the constraintdhweh are imposed by the duty of independence and impartiality to
which all of the judges are subject. It was shown in Part 2 of this chapter how the ECtHR and
UK judges are tasked with distinctly diplomatic responsibilities. The ECtHR President, on the
onehand, has a r es p0thesGolrtitd national judiciaries, whilp thelke n t o
judges, on the ot her FAorthe UKjadiciay. Both sedsoffudgass 6 a ml
nonetheless, remain subject to their duty of independence &sjudigder Art.21(3) ECHR,
the ECtHR judges are prohibited from acts which would compromise their independence.
Addi tionally, Rule 4(1) of the Rules of Cou
political or administrative activity or any professal activity which is incompatible with their
i ndependence "aikewisente independerce daf hedUK judges is enshrined in
both the common law and the CRA 208%nd is set out in detail in their Guide to Judicial
Conduct’®

It can be argugtthat this presents a slight tension. Both sets of judges are charged with
representing their respective courts, each with distinct interests, traditions and working methods,
and yet both must, at the same time, remain impartial. At this intersectioadvetiifferent
judicial interests, it seems that the independence of judges representing those interests has the
potential to come under strain. It seems that the judges must traverse the line between acting as
representatives of their courts and their leégaditions while avoiding active lobbying of the
other. For the Supreme Court Justices interggivimowever, there was a brigihe between the
two. One Justice stated:

If judges of one court were to set about lobbying behind closed doors to perguade th

other court to take a different view that would be quite obviously inappropriate, and

*Rule 9.1 of the Rules of Court (n 5)

" UK Supreme CourtAnnual Report 2014n 24) 12

> Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) Article 21(3)
®Rule 4.1 of the Rules of Court)

" Constitutional Reform Act 2005 s.3

"8 Judiciary of England and WaleBpide to Judicial Condu¢R013, amended in 2016)
<https://www.judiciary.gov.uk/publications/guide-judicial-conduct/> accessed 10 December 2016
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| 6ve no awareness that any such a thing ha

would.”®

Li kewise, another Justice i ndwhoaerecokingupgt of r
arrangements bé&iwean 6tftmethéwWk hesld dtdesiot down
persuade them to changirst®*t o somet hing differefOnthis t s n
point, one Justice provided a particularly interesting insight into their professional approach to

the faceto-face meetings:

| always used to think as a barrister, if | was concerned as to whether some particular

piece of conduct would be proféssally embarrassing, a very gotedt would be to

ask oneomlédl feel embawassed and have something to defend if my
opponent or somebody other el se knew what
oneself that question, you normally have an intaisense of what are the proper

boundarie$?

It would appear, therefore, that while the format of the meetings encourages open, substantive
and frank discussion in a relatively informal setting, judicial independence and professional
integrity combine to@nstrain the judges from openly pressuring one another for change. Instead,

as the Justices recounted i n i®nétdeirsvciliems i ntchoe i
6 e x p | Hissnes witlh the ECtHR judges.

4. The Functions of Informal Judicial Dialogue

Thus far it has been shown that informal judicial dialogue between the UK and Strasbourg judges
has been both facilitated and prompted by rules at the domestic and European levels which have
given the judges distinctly diplomatic roles. The central ques$igre, however, is the value of
this informal dialogue.

The answer appears to reside in pinecedural, substantivanddiplomaticfunctions
which it performs. The first two terms embody, respectively, the ways that the bilateral meetings

facilitate cetain processes and achieve certain outcomes which are considered valuable to the

9 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

:? Interview with Justie of the UK Supreme Court (London, United Kingdom, 11 July 2014)
ibid

82 Hirst v United Kingdon{No 2)(2006) 42 EHRR 41

8 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

8 Interview with Justice of the UK Supreme @b(London, United Kingdom, 8 July 2014)

8 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

8 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

8 Interview with Justice of the UK Sugme Court (London, United Kingdom, 8 July 2014)
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relationship between the UK courts and the ECtPiRcedurally, informal dialogue facilitates

the participation of the national courts in the development of ECHR princiglggravides an
accountability mechanism where its decisions have caused concerns. Substantively, it promotes
mutual understanding between the couftgse processes and outcomes appear to have their
own intrinsic value. However, throughout the followingtsan it will be shown that each
contributes to the real i &aftsibsidiaritd’ faccardmgto 6 f un d
whicht he 6 pr i mar Yforthe prgtactions af onveniidn sights is with the national
authorities whiled t Goavention system is subsidiary to the safeguarding of human rights at
nat i on &Dipldmaticadly, the.meetings are valued for smoothing relations between the
courts and rectifying damaging perceptions that may arise between them, either asoé result
hostile domestic politics or critical judgments. In these various ways, informal judicial dialogue
between the courts appears to both complement and buffer the formal dialogue taking place

through judgments.

4.1 ProceduralFunctions
4.1.1 Participation

The first procedural function of informal dialogue is plaeticipationof national judges

in the construction of norms. According to Lady Justice Ardennibetingsd gi ve t he nat
judges an input into the process of developing jurisprudence atithersanat i $ima | |l ev
particular, the national judges can assist the ECtHR judges in determining whether a particular
course of action would tip the balance O6bet w
Convention and Ridfariofaeurof theforreer. & thig waty, yadly Justice
Arden remar ks that &éa conversation between |j
advi®sedbo.

Additionally, Lady Justice Arden explains that the meetings provide a key opportunity for
thenati onal judges to 6éexplain where the shoe
best be absor bed *iTothisextentieseems toantimey alsy enabke thé UK

8 Brighton Declaration (n 9) [3]; Protocol No. 15 amending the Convention on the Protection of Human Rights and
Fundamental Freedoms, Article 1

¥The ECtHRO6s 2015 Annual Redp oarl tis gbgreat Signicante, asemeahsy t h
to enhance subsidiarity6. ECtHR Annual Report 2015
% Brighton Declaration (n 9) [9](a)

“ibid [11]

92 Arden, Building New Legal Orderg 14) 286

“ibid 315

**ibid 286

*ibid
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judges to perform t hei rfordhe K conmeon lawdraditianl A as 0
shown in Chapter 4, during the interviews the participation of UK judges in the development of
European norms was deemed particularly important by some of the Justices due to a shared
perception that the common law traoin is a minority legal tradition within Europe. Lord

Neuberger has offered a colourful account of this view:

éthe ant is the common | awyer, <collecting
wor ks and what doesnodot, decasebbyoasg, bags.t he | av
The spider is the civil lawyer, propagating intricate, prinelpsed codes, which

can be logically and rigidly applied to all disputes and circumstances. In Europe, the

common law ants are heavily outnumbered by the civilian lavesgid

Through their participation in informal dialogue with the ECtHR judges, it appears that the UK
judges are able to fulfil their ambassadorial radesl articulate any specificommon law
concerns, ensuring that t Wesornowrookedsamandgsttiehe f e
many O6spidersd. I ndeed, as the previous chap
saw it as their duty to make sure that the U
and taken into consideration by thREtHR judges in their decisiemaking. As seen in Chapter

3, it was said to be important for the UK j uct
taking into account?Tothisextw, nforenal diaogue alsb agpeatse r e s
to enhance the realisation of the principle of subsidiarity by giving the UK judges the opportunity

to participate, as representatives of their common law tradition, in the construction of norms

which, according to the subsidiarity principle, it is theimary responsibility to uphold.

4.1.2 Accountability

The second procedural function of informal dialoguscisountability It was described
earlier how the bilateral meetings are said to be characterised by open, frank discussion, whereby
the national jdges are free to articulate their questions and concerns to the ECtHR judges. This
appears to provide the national judges with a means of holding the ECtHR to account where its
decisions have caused consternation among the domestic judiciary. In thi;nfeapal
dialogue mirrors the check function of judgméiatsed dialogel Indeed, Lady Justice Arden
suggests that informal dialogue provides an important check and balance on the power of the

®Lord Neub®rgei sh6dnd Europed (Cambridge Freshfields
para 35 <https://www.supremecourt.uk/docs/speeth?12.pdf.> accessed 17 March 2016
“Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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ECtHR within the European legal ord&’s discussed in Chaptér she likens the relationship

bet ween domestic and iBurionfele rgescaunée se t or & admp i
to occupy the same s p H%\hinfthisspace donfestiecoetnare di r e
instrumental to the protection dft he consti tuti onal identity
supr anat i 8madrviesvphbwever the.protection of this identity is also incumbent

on the ECtHR® The meetings can therefore function as an accountability mechanism that
enables the duoestic courts to communicate their concerns to the ECtHR where they feel it is in
tension with the constitutional identity of the domestic system.

It would appear that this also carries the potential to promote subsidiarity between the
courts. Severalustices interviewed echoed the general concern amongst UK judges that the
Strasbourg Court had at times been prone to contradicting the findings of fact made by domestic
courts and thus not adhering to the subsidiary nature of its role. Concerns ahdhignk
particular over the related doctrine of the margin of appreciation by which the ECtHR delineates
whether a matter falls within the exclusive decisioaking competence of the national
authorties, have been voiced publjidoy UK judges on a numbeaf occasionsin 2011, for
exampl e, Lady Hale argued at the official o
would be idle to pretend that we have not sometimes been deeply troubled by an apparent
narrowi ng o Interéstinglymiawagdinted out during the interviews with the
Justices that a concern that the ECtHR had not always not sufficiently respected the principle of
subsidiarity was shared by judges of the Federal Constitutional Court of Germany and that, to
this extent, their orizontal relations with national counterparts in Europe were of strategic value
in their relationship with the ECtHR. One Ju
from the German supreme court and the supreme court here, I thinkthdthelps. sn 6t gangi
exactly, | woul &*Axnanibér ofithe Justices feltthiancaotdinatirg dheir
concerns over the subsidiarity principle with the judges of the German court may have played a
role in two, related ways. It was felt thatmay have contributed, alongside the Brighton

Declaration, to the reemphasis of the principle of subsidiarity and the margin of appreciation in

®Lady Justice Arden, 6Peaceful or Problematic? The Re
Supranational Courts in Europed6 (2010) 29 (1) YEL 3,
®Lady Justice Arden, O6An English Judge in E55roped (

<https://www.judiciary.gov.uk/announcements/spebygtardenlj-englishjudgein-europe/> accessed 17 March
2016

10jhid

1% ihid

192ihid

103 speech by Baroness Hale in European Court of Human Rigftst are the Limits to the Evolutive
Interpretation ofthe ConventionPDialogue between Judges, Council of Europe 2011) 11, 18

1% |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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the Strasbourg casaw in recent year¥>Relatedly, it was suggested that it may have prompted

the Strasbourgourt to show greater deference to the findings of fact made by national courts.
Thus, by giving the UK judges a forum through which to voice their concerns, it appears

that informal dialogue is valued for providing a useful check upon the ECtHR, eniatintgs

accountable foany decisions which appear sdow alack of regard for the aastitutional

identity of the UKor for the principle of subsidiarity. In these ways, it is evident that informal

dialogue broadly mirrors the formal judicial dialogée was shown in Chapter 4, participation

in the development of the European human rights norms and holding the ECtHR to account

where its decisions cause concerns were cent

the dialogue between their couftsictions.

4.2 Substantive Functions

The value attributed to informal dialogue has been explored thus far by reference to the
participation and accountability which it appears to facilitate. It has been shown that these
procedural functions possess theeam intrinsic value and also contribute to observance of the
subsidiarity principle. Additionally, however, participation and accountability also appear to
perform a substantive function: enhanamgtual understandingetween the courts. Lord Kerr
here has argued that through informal dial og
create for each other might be,'®Thisarguabty el i mi
represents the central aim ofonfnal dialogue and that which is most crucial to subsidiarity. It is
noteworthy thathe Brighton Declaration, which affirmed subsidiarity as a fundamental principle
within the Convention system, also called for further interactions between the natiotsahod
the ECtHR6as a means of developing an enhanced u
carrying out their shared r ¢%¥Aconlisgitobhefbringry f or
ECt HR President, Dean Spi erl mansnouncderorgmaads pdic
per s p é*EThdrevaeeta.number of levels on which the participatory and accountability
functions of informal dialogue appear to assist the judges in enhancing their understanding of not
only those perspectives but aldeeir own: in respect of Convention law and its practical
application, the UKOG6s | egal -wrifiyiarelshareddgnmar opr i

resource needs. Each of these is considered below.

“Hel en Fenwick, 6Enhanced SiulrsppehsemantintRgcenaGasesom Criinal | o gi ¢
Justice, Public Orderand Countere r r or i sm at Strasbourg Against the UK?
11) 193

%) ord Kerr, i6chiaathisggh2ed or D

197 Brighton Declaration (n 9) [12](c)

198 gpjelmann (n 11)
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4.2.1 ECHR principles and their application

First, themeetings appear to facilitate mutual understanding between the judges through
discussion of ECHR principles and their practical application. As described by the Supreme
Court Justices, they allow the judptensoft o s ha
how one shoul d ded%anwi ttho peaxrptliocruel ars opmoei mtfs @ h
been thrown up M apropessewhichocanshelgta mfers éheir respective
practices. Here, the judges of both courts appear to carnaldesdback roles

The UK judges explain how they have, I n
translate the implications [of ECtHR judgments] into domestic law through their judicial
a c t i "' The BCAHR judges, in turn, are able to provide feeklbachat activity, which was
said to be typically very positive. Numerous Justices described how the Strasbourg judges in the
informal discussions have shown particular appreciation for the detail and rigour with which the

UK courts engage with Strasbouwagse law:

[T]he judges of the Strasbourg court regularly say that they find the jurisprudence of
the British courts to be very useful in their examination of Convention rights, even
when theyodre not dbnsidering British case:

Additionally, informal diabgue allows the judges to address any perceived problems of
clarity andcoherencarising from the Strasbourg jurisprudence. In this way, the accountability
function of infor mal di alogue described ear!|l
undestanding of any problems which their case law has created at the domestic level. In terms of
clarity, the meetings provide an opportunity for the ECtHR judges to explain principles
expounded in judgments where their meaning is unclear to the nationa.j@geStrasbourg
judge explained that! c¢an hepitotd airt fynt lé héba wi
underpinning particular judgments. This suggestion was qualified, however, by the observation
that this function is perhaps less useful for UK judgasabse the ECtHR judgments are issued
in English. Unlike their counterparts whose first language is not English or French, the two
official languages of the ECtHR, the UK judges do not face a language barrier in discerning the
meaning of ECtHR judgments.

19 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
10 nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
" nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
12 nterview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
ij Interview with Judge of the European Court of Human Rights (Strasboamgd5r29 May 2015)
ibid
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In terms of coherence, it was suggested by the Supreme Court Justices that informal
dialogue has enabled them to communicate the problem presented by voluminous bodies of
Strasbourg cases lacking statements of legal principle. The concern is neatly isechmaa
|l ecture by Lord Reed: O6...the discussion of
comparatively short, with a tendency to repeat wein formulae, and it is unusual to find
authoritative statements of general principle otherthanind g ment s of t He Gr an
As explored in Chapter 4, such cases were felt to present particular difficulties for common law
judges accustomed to reconciling decisions under a system of precedent. Communicating these
difficulties directly to the ECtR judges during the meetings was therefore valued for the
insights which the ECtHR judges can offer in
that we have informally with Strasbourg judges are quite valuable on this, because they can give
usabi of assistance as to how t Hdhe partleilank we
guidance issued by the Strasbourg judges on this issue was for the UK courts to focus primarily

on the Grand Chamber decisions:

One got the impression that, as farSsasbourg is concerned, a single Chamber

deci sion does not reflect a clear and cons
get to the Grand Chamber that you can say that Strasbourg has taken a particular,

strong position, and that we possibly shodldn wor ry as much as we
Chamber decision's!

These insights perhaps give context to other developments in UK case law. In December 2014,
sometime after this advice had been imparted, the Supreme Court handed down its judgment in
Haney''®
the UK was 6al mos t™odamesa U yhe BCiHR had eedsoneds and e 6 .

contrary to the conclusion of the House of Loftdghat in the context of Art.5(1) ECHR an

where ithas been observed that a directly relevant ECtHR Chamber decision against

opportunity for rehabilitation was a necessary part of the justification required for an
indeterminate prison sentence for the purpose of public protééfidecordingly, it found a

violation of Art.5(1) on the basis that the continued detention of indilsdheyond the expiry of

"5 Master Reed, 6The Common Law and the ECHRO® (Il nne
<https://www.innertemple.org.uk/downloads/members/lectures_2013/lecture_reed 2013.pdf> accessed 17 March

2016

1% |nterview with Justice of the USupreme Court (London, United Kingdom, 11 July 2014)

7 nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

18R (Haney, Kaiyam and MasdeySecretary of State for Justif2015] 1 AC 1344

19 Conor GeartyOn Fantasy IslandBritain, Europe and Human Right®UP 2016) 109
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their tariff was, in the absence of the provision of rehabilitative assistance and an opportunity to

demonstrate rehabilitation, arbitrary and thus unladfulThe Supreme Court itHaney,

however, declined to give full effect to tecision. Citing concerns with the distinctions implied

in Jamedetween lawful and unlawful deprivations of liberty on the basis of when rehabilitative

assistance is providéd® as well as concern that the ECtHR view appeared to necessitate the

release ofndividuals whose safety was not establist&dt, accepted an implicit duty on the

state to provide rehabilitative assistance and opportunities to demonstrate rehabilitation, but

opted to address the i ssue noty-addiynataffgchngAr t . 5

the lawfulness of the detention, but sounding in damages if breached ... implied as part of the

overall scheme of ¥rticle 5, read as a whol e
It would not be unreasonable to suggest that the advice given informally by the ECtHR

judges in respect of its case law may have played a role in shaping the confidence with which the

Supreme Court was able to approach the Strasbourg jurisprudence in this instance. Indeed, at a

wider level of informal interactions, there are other indicegithat extrgudicial assurances by

ECtHR judges have been influential on domestic judicial thinking. The public assurance made in

2011 by the former ECtHR President, Sir Nicolas Bratza, for example, that the judgments of the

ECtHR need not always indieathe finalwor®’appears to have struck a

response, for exampl e, was that o1 am intr

Argentoratum locutum, iudicium finitdffis not in fact how the President and his fellow judges

view the respdove roles of our two courts. ...\We may look forward to an even more lively

di al ogue with $%Inthesdme veing.ord Manck remarkedettéat the former

ECt HR Presidentds assurance O0Osets a rstound beé

prove very influeftial in domestic courtsbo.
This aspect of informal dialogue again appears to be aimed at further a relationship of

subsidiarity. By facilitating the assistance of the UK judges in their understanding of how to

apply the ECtHR caslaw, it appears to assist the domestic judges in their fulfilment of their

Oprimary responsibilityd of safeguarding Con
1Zibid [221]

124 Haney(n 118) [33] (Lord Mance and Lord Hughes)

2Sihid [30]

126ihid [38]

2'Ni colas Bratza, 6The Relationshi p)5EHRLREEN t he UK Col
128 gacretary of State for the Home Department v AF and another (868)] 2 AC 269]98] (Lord Rodger)

% ady Hale, O6Argentoratum Locutum: |s Strasbourg or t
) ord Mance, O6Foreign Laws and Languageso6 in Andrew I
Zimmermann,Judge and Jurist: Essays in Memory of Lord Rodgé&tasfsferry (OUP 2013) 85, 96
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4.2.2 The WKé& commonlaw system

Aside from ECHR principles, it seems that informal dialog@sis used to enhance the
ECt HR judgesd understanding of the UKOGOs | ega
identified in Chapter 4. The point has been made here and in that chapter that the UK judges
perform a certain diplomatic function ambassadors of the common law tradition both within
and outside of the context of their decisimiaking. In their participation in bilateral meetings,
this particular function appears to entail e
proces es of t he™ woohenSimgbourg pidgés. It was felt that informal dialogue
provides the opp o any misunderstandingsband teeseby realuee thed
potenti al for them to mani fest in tfowmal ECt HR
dialogue, the ECtHR judges also considered this informative role to be valuable in informal
dialogue. One Strasbourg judgeplained that it is

... the role of the British judges at these meetings, and sometimes the Irish,
Cypriot and Maltese judgesn t he ECt HR, who are often in
explain to the others why it is that most legal systems in Europe, when regulating
some issue in law, do it in one way, whereas the common law does it in some

wholly peculiar other way*?

To the extenthat informal dialogue thus improves the understanding of the Strasbourg
judges of the UK common law system and its traditions, it seems that subsidiarity is again
strengthened as the performance of the domestic courts in their primary responsibility for
protecting human rights is less likely to be challenged by the ECtHR in its supervisory capacity

on the basis of a miinderstanding of domestic law.

4.2.3 Judgmenivriting

A third way that informal dialogue appears to enhance mutual understandingodlates
way that judgments are written. During one interview, it was described how the meetings enable
the judges to discuss ways of writing judgments which are mutually intelligible. This was
deemed particularly important given the resurgence of the comaw on human rights

issues->*It was suggested that if the UK courts were to decide human rights cases using only the

131 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

132 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

133 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)

134R (Osborne) v Parole Boaf014] AC 1115Kennedy v Charity Commissi§2015] 1 AC 455A v BBJ2015]

AC 588;0 (A Child) v Rhode015] UKSC 32R (Ingenios Media Holdings plc and another) v Commissioners
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common | aw and some of the cases were to the
court might find itself puzzled about how weesour common law linking in with Convention

| a WOWith this in mind, it was suggested that the meetings would enable the Strasbourg
judges, if necessary, to explain that concern to the UK judges and to request them to provide
some explanation in their ggments of how that common law analysis fits in with the
Convention. Likewise, it was suggested that it would be reasonable for the UK judges to use the
meetings to request the Strasbourg judges to offer some explanation when deciding cases
involving the WK as to how their analysis of Convention principles fits in with the common law.

It was felt that this would enable the cour
expression of one courtos reasondauwflhie. t er ms
would appear to further enhance subsidiarity as the judges have a greater awareness of what they
should include in their respective judgments to assist the other cdhet performance of its

tasks.

4.2.4 Legakesourceneeds

Finally, informal dialogue appears to enhance mutual understanding between the courts
by allowing them to explore and identify any shared legal resource needs. Dean Spielmann has
described how one particular meeting at Strasbourg with the President of the Frendie Cour
Cassation |l ed to plans being put into-place
| aWébet ween their courts, o6which in ms | ong
plan was subsequently developed to facilitate not only the shafricegse law but other legal
resources between the ECtHR and domestic cbtifthiese plans have now materialised with
the 6Super i or“havngbeensaunshed ow a tridk kiasis on 5 October ¥915.

Such developments enhance subsidiarity by equipping both courts with the resources to
better understand the work which they respectively perform in the protection of Convention
rights. With increased access to domestic legal resources, the ECtHR ialtdettergrasp how

those rights are being protected at the national level. Likewise, with better access to ECHR

for Her Majestyd $20JKSCH4R(Guardian Ne&xs and Media Ltd) v City of Westminster
Magistrates' Courf2013] QB 618, [88]
135 |Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
%ibid
13" European Court of Human Righ#snnual Repor{Council of Europe 2014) 6
138 i
ibid
139 ECtHR Annual Report 2015 (n 45) 11
140 At the time of writing, this networkhasle en 61 aunched on a tri al Qpassili s with
dofamad the Court of Cassation of Francebéd European C
<http://lwww.echr.coe.int/Pages/home.aspx?p=court/network&c=> accessed 1v¥ 0a&
141 51
ibid
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materials, domestic courts are better able to understand the particular requirements of the
Convention and thus better placed to fulfil theinmary responsibility of securing the rights at

the national level. As the former ECtHR ViBer e si dent , Fran-ois Tul ke
national courts are to play the role assigned to them by the Convention system, in other words, to
applytheConvendin di rectl y i n t hlaw,thanthéymusbhiave acbesstaCo u r t
that casd a W% .

4.3 Diplomatic Functions

The next function which the meetings appear to perform is, by comparison, of a more
diplomatic nature: the enhancement of mutua¢péivity between the judges and thereby the
scope for mutual influence. Here, the analysis turns to the more interpersonal aspect of the
relationship between the judges of these courts. This section considers how informal dialogue is
able to improve thisimension of their relationship and why the resulting enhancement in the

potential for mutual influence is perceived by the judges to be significant.

4.3.1Maintaining mutual respect

In Chapters 3 and 4, it was seen how the judges actively seek enicglone another
through their judgments, whether for the effectuation of the Strasbourg jurisprudence, or the
improvement of the formal and substantive quality of the applicable principles. The ability of
each court to influence the other appears to dég@wever, on a certain level of mutual respect
between the judges. On this point, Lord Carnwath has specifically praised informal dialogue
bet ween the UK and Strasbourg for maitttt ai ni n
is reasonable to agme that the extent to which the UK courts and ECtHR mutually understand
one another will have some impact on the level of mutual respect between their judges. Flagrant
misunderstandings between the institutions are unlikely to foster mutual respecedtsapp
however, that it is not simply the educational value of the meetings which harnesses mutual
respect but also their impliggsychologicalalue in alleviating tensions and rectifying negative
perceptions.

As to the former, the frank discussions bedwéhe judges were described by one of the
Justices as a way of man agi#fagising froen thé difierent i t a b |

142 European Court of Human Rightdow Can We Ensure Greater Involvement of National Courts in the
Convention Systen(Dialogue between Judges, Council of Europe 2012)

“)l ord Carnwath, 6UK courts and Strasbourgé (Rome, 20
<https://www.supremecourt.uk/docs/spedd0920.pdf> accessed 19 September 2015

144 |Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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institutional perspectives of the UK courts and the ECtHR, explored in Chapter 4. The ability to
raise concerns oveulsidiarity, explored earlier, is one example of this. Further, it would appear
that these meetings can help to diffuse any tensions arising from conflictual dialogues between
the courts. Recounting the prolonged disagreement between the courts ovér dieAra8
ECHR in possession order cases, discussed in Chapters 3 and 4, Lord Walker confessed in his
Thomas More | ecture that he f ouhamraluctantt pai nf
Ainfandum . .. % @onenawan unspebkablegrief)nirdtidis vein, some of the
Justices described how the meetings can play a role in defusing tensions when concerns over the
relationship between the courts have been voiced ingexti@al lectures. One Justice expressed
the view that the increased regularity of meetings during 2014 was partly prompted by a string of
lectures delivered respectively by Lord Justice Laws, Lord Judge and Lord Sumption in late 2013
which had criticised either the Strasbourg Court or deferenitdoy the UK courts*® Here,
however, the general feeling among the interviewed judges of both courts was that there are no
personal tensions to dispel. Indeed, several stressed the difference between the reality of the
relationship between their courtscathe way that is depicted in the popular press. One Justice
stated: o6l think thereb6s a |l ot of nonsense t
tensions between this court and thos% who
Nonethéess, by engaging in fage-face discussions and thereby building mutual understanding,
it was said that informal dialogue facilitates a sense of cooperation between the judges. As one
Justice neatly put it, it ofMfakes it less of
Informal dialogue was also valued by interviewed judges of both courts for allowing them

to challenge any negative perceptions which might exist between them. As one Justice explained:

Particularly at a time when one group of judges may have perceptout the sort
of people deciding cases, and the way in which they decide them, which may be
entirely inaccurate, meetings which just i

makes another judge tick are, | think, perfectly innocd8us.

“Robert Walker, 6The Indefinite Article Bed20{1pir Tho
<https://www.supremecourt.uk/docs/speech_111109.pdf> accessed 15 January 2017
“  ord Justice Laws, 6The Commo 87 November20i8) Eur oped ( Haml
<https://www.judiciary.gov.uk/wggontent/.../lawdj -speeckhamlynlecture2013.pdf accessed on 10 October
2016; Lord Sumpt i on "Sulfal Azkn Shahmeécturkuala fumpug 20 Novensh&r
2013)<https://www.supremecourt.uk/docs/sped@1120.pdf> accessed 16 December 2016; Lord Judge,
6Constituti oneld @huan gee:s sbn f(iUCiLsh 4 December 2013)
https://www.nottingham.ac.uk/hric/documents/specialevents/lordjudgelecture041213.pdf.
i‘; Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)
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Likewise,oneSasbour g judge stressed the value of a

behind the namé®Tod formehECtHR President, deBaulCaséa, in this

regard has similarly suggested that while dialogues through judgments can be peodueétiv .

there is no substftute for human contact6.
More specifically, it appears that informal dialogue benefits the UK judges by enabling

them to distance themselves from political or populist currents in the UK which might otherwise

have a damaging impgon their relations with the ECtHR. One Justice suggested that the UK

mi ght presently suffer f¥am & wowemwt ntyhadud tt d

pol it i c'¥Mhisappearstoddatcurate view of the situation in the lightrefnarks

made by the former ECtHR President, Sir Nicolas Bratza, writing in 2011

The vitriolic--and | am afraid to say, xenophobfary directed against the judges of

my Court is unprecedented in my experience, as someone who has been involved
with the nventionsystem for over 40 years. ... [ilg scale and tone of the current
hostility directed towards the Court, and the Convention system as a whole, by the
press, by members of the Westminster Parliament and by senior members of the
Government has crestunderstandable dismay and resentment among the judges in
Strasbourg™*

Clearly, there was a perception amongst the
Strasbourg judges had the potential to spill over into similar feelings toward theligkary. It

was therefore indicated that by meeting the Strasbourg judges, the Justices are able to rectify that
perception and make cl ear t hastweoudhtdoatjkdgesour t s
ensure that t he |'&Theimglicatioh ke was ¢hat by alowihgehe 6kh t 6 .
judges to present themselves as both cooperative anplatiinal, motivated by a desire for

clarity and coherence, informal dialogue can secure the necessary respect on the part of the
ECtHR judges. Thys as Sl aughter observed, It woul d

10 nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
“ljearPaul Cost a, -Bfwple e@dcsthay, JRramsi dent of the European
the Canstitutional Court of the Russian Federatiors110May 2007)
<http://lwww.echr.coe.int/Documents/Speech 20070511 Costa_Moscow_ENG.pdf> accessed 10 December
2016
iz Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
ibid
%4 Bratza (n ) 505 [emphasis added]
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knowledge of one another provides assurance that conflict will not escalate or rupture the

underlying® el ationshipo.

4.3.2 Ensuringmutual receptivity

|t I's c¢| ear adcaumtshguoted ie the predigus section that the level of
respect between the UK and ECtHR judges is deemed to have real significance for the overall
relationship between their courts. This is because mutual respect is deemed by the judges to
facilitate muual receptivity between the courts to the views that each expresses, ensuring a
greater potential for each to influence the other. Informal dialogue was thus valued as a means of
cultivating through judicial diplomacy an atmosphere between the judgesiah iuture
dialogues, both informally through meetings and formally through judgments, can thrive.

For the Supreme Court Justices, it was said that receptivity on the part of the ECtHR
judges is important to ensure that they give weight to the idea®andrns of the UK judiciary.
One Justice explained: 61 think that i1 f they
| i st en rr6Thiewas partiaularly valued by some of the Justices given their desire to
represent the common law tradn in a European human rights system which they consider to be
dominated by civil law traditions. There have been clear indications from ECtHR judges that
informal dialogue is indeed conductive to receptivity on the part of the ECtHR. The former
ECtHR jud g e, Paul Mahoney, has written that 0 As
concerned, it is knocking on an open door to suggest that the more regular the informal meetings
between Strasbourg judges and senior national judges, the more productivguaatizl
cooperation through jud@dments delivered is |

For the Strasbourg judges, however, the meetings play an even more important role.
Securing receptivity on the part of UK judges through informal dialogue is partly intended as a
legitimation strategyfor the ECtHR amongst the UK courts. The introductory chapter drew
attention to the basic distinction between normative and descriptive legitimacy, which concern,
respectively, the justification artceptancef authority'*° During the inteviews, there were a
number of indications that informal dialogue can enhance the acceptance of the ECtHR and its
decisions by the UK judiciary. One Strasbour

i:i Anne-Marie SlaughterA New World Orde(Princeton University Press) 102

ibid
Mahoney, 6The Relationship betweenias$eenfr@i r asbour g Cc
Strasbourgdé (n 11) 27
Daniel Bodansky, 6Legitimacy in International Law an
A. Pollack,Interdisciplinary Perspectives on International Law and International Relations: The State of the Art
(CUP 2013) 321324
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understand [a judgment] if you know the persdro has written it. You feel more at ease with

i £°%n particular, there was a perception amongst the judges interviewed of a clear link between
the procedural functions of participation and accountability, earlier explored, and the wider
acceptance ofhe ECtHR and its decisions by the UK judiciary. As one Strasbourg judge

explained:

It always helps understanding and acceptance when you can really see who the
people are behind these judgments and you can really share your opinions and your

worries and puyour questions®*

According to one Justice, this process could legitimise the ECtHR not only in the eyes of the UK

judiciary but other key groups at the domestic level:

|l tds essenti al t hat there is the dialogu
confidence in and respect for the Strasbourg court, then nobody else is going to. If

we do feel that they are doing their best, listening to us, taking into account our

concerns and interests and developing the law in a sensible way, then that will
probablyaffet | awyers, itoll affect politicians
to accept that which is obviously good for the rule of 1&w.

Thus, for a number of the Justices and Strasbourg judges there was a link between the procedural
functions of informal dilogue, the level of respect between the judges at a personal level and the
extent to which the ECtHR and its judgments are accepted by UK courts and other domestic
audiences.

What is particularly notable is the degree of strategic thinking eviden&agther in this
chapter, attention was drawn to the diplomatic roles of the UK and ECtHR judges in representing
their respective bodies. The importance which was attached to building respect and receptivity
and thereby a greater scope for influence poins t he r emar kabl e exte
diplomatic functioning. Consistently with the remit conferred upon them by the CRA 2005, the
UK judges are not only acting as representatives of the UK judiciary and its legal tradition but
engaging in internationatlations with the ECtHR which are institutionally distinct from those
of the UK government. TehJustice quoted in the headitagthis chapter and in the previous
section spoke of the potential problem for relations between the UK and ECtHR judgeggdresent

by the hostility of the UK government and politicians towards the ECtHR, along with a

180 |nterview with Judge of the European Court of Human Rights (Strasbourg, France, 29 May 2015)
81 |nterview with Judge of the European Court of HurRaghts (Strasbourg, France, 29 May 2015)
182 |nterview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)
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consequent need to create distance between those attitudes and those of the UK judiciary in order
to maintain the respect and receptivity amongst the Strasbourg jodgkKgudicial influence.

The ECtHR judges, for their part, also displayed a degree of strategic thinking, perceiving
informal dialogue as a means of enhancing acceptance of the ECtHR and its decisions amongst
domestic judiciaries which, as one of thetibes noted, can play a role in promoting the

acceptance of the ECtHR amongst other domestic audiences.

5. The Asymmetry of Judicial Relations

Finally, it is worth noting the importance of the UK judiciary within the ECHR sy$etueen

the ECtHR and the many national judiciaries across the Council of Europe, there is a variation in

the frequency of informal dialogues taking plabean Spielmann has referred to this as the
6vari abl ¥3whiah exiats in theyréations betwethe ECtHR and particular national
judiciaries.Speaking in 2015, the former ECtHR President notedtitioge with the strongest

|l inks to the ECtHR are the UK judiciary, the
Conseil doEt asteialn dC oanl sstdantt the Eedatad Ranstifutibnal Court of
Germany® A review of the most recent ECtHR Annual Reports at the time of writing, from

2013 to 2015, appears to support this. During this period, the UK, French and German judiciaries
enjoyal the most frequent exchanges with the ECtHR, with between three and five bilateral
exchanges eacfi® This makes for an interesting contrast with some of the other national
judiciaries within the Council of Europe. During one Strasbourg interview, itdeasribed
anecdotally how Georg Ress, the former judge at the ECtHR, had informally referred to the

Sl ovenian constituti onal®éctohuer tf oa si*dapdimehe vceorug e
most recent ECtHR Annual Reports paint a similar pictuith the Slovenian Constitutional

Court listed as a participant in just one, multilateral visit to the ECtHR with various other
presidents of national superior courts in 28®ne reason for the variable geometry, according

to Spielmann, isesource limits The ECt HR, he suggests, oO6woul
were to engage with such intensity with the judiciary in every one of the 47 States in the

s y s t'8 Tinis appears to work both ways, with resource constraints upon the domestic
judiciaries als having some influence on the intensity of informal dialogues with the ECtHR.

183 gpielmann (n 11) 4
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Additionally, Spielmann suggests that national judiciaries vary inrbe@ptivityto conducting
relations with the ECtHR"

The considerations of resources and receptivigsogee way to explaining the position of
the UK judiciary as currently among those with the strongest relations with the ECtHR.
Notwithstanding a limited budgéf?the UK judges have clearly had the financial capacity to
conduct numerous exchanges with EC{H&Ryes in recent years. Likewise, as described earlier,
the meetings have been applauded and further meetings welcomed both by the participants and
the UK government. There is thus no question of the receptivity on the part of the UK judiciary
to informaldialogue with the ECtHR judges.

The asymmetry which is apparent in the relationships between the ECtHR and the various
national courts within the Council of Europe
effects of globalisation, the authoriby highest national courts concerns not only their formal
legal status as the final interpreter of a specific set of rules, but also the prestige accorded to these
courts by ot her c %Assuch regulardneetingshéetveeenypartautants ar g e 6
can cause 6a shift in t h#&wpiahthéyerjog. Ontbisbasisut hor
the strong relations between the UK judiciary and the ECtHR judges have the potential to
increase the former 6s aut Hpane Thisraisas aruimberofi o me s
guestions regarding the nature of the influences, power and judicial politics at work on this level.
Such questions are beyond the scope of this thesis. For present purposes, however, the fact that
the engagement betweeresle courts is among the strongest at work arguably underlines the
seriousness with which the ECtHR approaches this particular audience of judges. It is perhaps no
coincidence that the UK, along with France and Germany, is regarded as one of the most
important Member States in the ECHR syst&m.

6. Conclusion

This chapter has examined in detail the third research question posed at the outset of this thesis
concerning the o6informal 68 or 0 p-+¢offaceomeetihngd di al
takingplace between the UK courts and the ECtHR. It has produced three sets of conclusions.
First, the chapter has observed the rules and policies at the domestic and European levels which

have enabled the informal dialogue between these courts to develop rMiéslhave long been
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in place for the ECtHR to build relations with national judiciaries, such relations have only been
able to fully develop with the UK judiciary with the combined effects of the enactment of the
Human Rights Act and the Constitutioriéform Act. Together, these have placed the UK
judges in the joint task of interpreting and applying the ECHR rights and surrounding
jurisprudence with the ECtHR, and conferred upon the UK judiciary the autonomy to conduct its
own international judicial tations.

Second, the chapter has explored the nature of the informal dialogue which is taking place
between these courts its frequency, the participants, and the format and tone of the digcussions
and the significance of those features. It has shoaihitateral exchanges between the UK
courts and the ECtHR have been taking place frequently since the first in 2006, and that this
regularity is considered crucial by the participating judges to maximising the value of the
interactions, particularly in thlight of the regular personnel changes in judicial office at the
senior levels of both the UK and ECtHR judiciaries. In terms of the participants to this form of
dialogue, the chapter has observed that the judges which frequently take part in thesiineeting
the ECtHR President, the UK judge at the ECtHR, members of the ECtHR Registry, the Lord
Chief Justice, the President of the Supreme Court and the Head of International Judicial
Relationsi each occupy a position within the respective judicial institgiwhich are of
strategic and symbolic value. Strategically, they facilitate the passing of the information
exchanged between the judges during the meetings to and from the levels of the respective
domestic and Strasbourg judiciaries where it will beurfitial. Symbolically, they demonstrate
the seriousness with which the courts engadk ame another. Additionally, the chapters
discussed how the particular formatting of the meetings encourages open, frank and substantive
exchanges between the judgebereby the judges are free of the practical constraints of formal
dialogue, on the one hand, but nonetheless constrained by the requirements of judicial
independence, veering them away from judicial lobbying.

Third, the chapter has concluded tha value of informal dialogue stems from the
procedural, substantive and diplomatic functions which it performs, each of which can contribute
to the realisation of the now fundamental principle of subsidiarity. Procedurally, it allows the UK
judges to parti@ate in the discussion of jurisprudence which, under the subsidiarity principle,
they have the principal responsibility of applying, and to hold the ECtHR judges to account
where they feel it is not respecting the boundaries of its subsidiary role. Ia térthe
substantive functions of informal dialogue, the chapter has drawn attention to the capacity of
bilateral meetings for building mutual understanding as to the content of Convention law and its
practical application, the UK legal system, methodsdgmentwriting which make decisions
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mutually intelligible and shared | egal resou

respective understandings of their role in the shared responsibility for upholding the Convention
rights. In terms ofhe diplomatic functions, informal dialogue is used to maintain respect
between the judges, relieving tensions and challenging damaging perceptions resulting from
domestic politics or conflictual judgmehased interactions. Such respect is particularlyedl

for fostering mutual receptivity between their courts, thereby cultivating the conditions for
productive informal dialogues in future meetings and formal dialogues through dexégiory,
whereby the ECtHR is alive to the concerns and ideas of theoUis, on the one hand, and the

UK courts, on the other hand, are accepting of the judgments of the ECtHR.

It is submitted that these three sets of conclusions shed light on why it is that several
senior UK and ECtHR judges of past and present havewtd such value to the informal
dialogue between their courts and repeatedly called for its continuation. The deeper value of
these dialogic interactions, however, along with those taking place through judgments, resides in

their legitimising potential.tlis that potential to which the thesis now turns.
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Chapter 6

The Legitimising Role of Judicial Dialogue

[ T] he sole source of a courtods | egit
decisions. To explain rationally theasoning followed is an instrument of
dialogue. Reasoning is indispensable for mutual frust.

- JeanPaul Jacqué
1. Introduction

Over the course of the previous three chapters, the nature and functions of both jzigednt

(6f or mal &f aaxred (foamd or mal 6) judici al di al ogu
European Court of Human Rights (ECtHR) have been examined in depgithusimsights of

the interviewed judges, case law and ejadicial literature. In Chapter 3, it was observed that
judgmentbased dialogue is understood as a process by which the courts, subject to practical and
normative constraints, exchange views s@ek to influence one another through their respective
judgments. In Chapter 4, the thesis concluded that the principal function of this process is the
mitigation of tensions arising from the overlapping, mlaltiered systems for the protection of
human ights of which the courts are a part. Informal dialogue, explored in Chapter 5, taking
place in the form of bilateral meetings between the judges, was shown to supplement this process
of tensionmitigation by performing procedural, substantive and dipl@rfanctions in the
relationship between the courts.

With this understanding of the central forms of dialogue between these courts established,
the thesis turns to the fourth and central question posed at the outset of the thesis: what is the role
ofjudi ci al 6di al ogued between the UK courts ar
judgments? More specifically, how are the judges using these processes as a means of
legitimising their particular courts and their decisimaking? This chapter procegah nine
parts. Part 2 recaps the concept of legitimacy explained in the introductory chapter and sets out
its significance in the context of jurisdictional pluralism in which the processes of dialogue
studied here unfold. From here, the two subsequens$ pé the chapter detail the recent
legitimacy challenges confronting the ECtHR and the UK courts. In Part 3, it is observed that the
Strasbourg Court faces the task of maintaining the consent of national authorities, the

concomitant need to demonstragspect towards their autonomy and legal traditions, and at the

'JearPaul Jacqu®, o6Preliminary References to than Europe:
Rights,How Can We Ensure Greater Involvement of National Courts in the Convention SiBisdogtie between
Judges, Council of Europe 2012) 17, 22
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same time avoid the charge of appearing to act on discretion rather than law. In Part 4 it is noted
that the UK courts, on the other hand, have been confronted by the related contentians of the
undue deference to the ECtHR and the perceiyv
resulting from the Human Rights Act (HRA) 1998 and its connection with the ECtHR
jurisprudence.

From here, the chapter in Part 5 goes on to outline the cémsas: that the courts
respond to these various challenges through judicial dialogue by utilising the reasoning of their
judgments and their fage-face discussions to employ three features of discounséual
participation, mutual accountabilitgndtheongoing revision and refinement of argumeiitse
legitimising roles of each of these discursive features are then elaborated in®atimving
then explored the legitimising roles of judicial dialogue, the chapter situates them in Part 9 within
thecontext of what are arguably the wider, parallel legitimacy strategies currently pursued by the
ECtHR and UK courts based respectively on enhancing subsidiarity within the Convention
system and strengthening domestic judicial autonomy and identity immighgs adjudication.

Part 10 offers the concluding remarks.

2. Legitimacy and the Challenges of Pluralism
2.1 Legitimacy Recapped

As outlined in Chapter 1, 61 egi’oritbeacy o
justificationandacceptancef authority ( 6 aut hori t yé being a rel ati
one actor upon anothethe former, normative dimension concerns the reasons which justify an
institutionds 6 wo Pwhikeithe laters descriptive dimensrciotgpicallys e d 6 |
concened with the extent to which a particular institution commands popular acceptance as
legitimate. Descriptive legitimacy is traditionally measured in actual compliance with authority
Bent hamds 6di €p ars,ifdlowmg Weber, wioether yhéis belief in the
legitimacy of governing institutions on the part of the goverfiguis chapter is concerned with

elements of both the normative and descriptive dimensions of legitimacy: specifically, the way

Thomas Franck, O6Why a Quest for Legitimacy?6 (1987)
®Dani el Bodansky, o6Legitimacy in International Law anc
Pollack,Interdisciplinary Perspectives on International Law and International Relations: The State of (G&JRrt

2013) 321, 324

* Aida Torres PérezConflicts of Rights in the European Union: A Theory of Supranational AdjudicaBioi®

2009) 99

® Jirgen Haberma§ommunication and the Evolution of Soci@gacon Press 1979) 178

6. . .the faculty of gov e refiidientgauserandtfonits sote efécient measuretres f or
di sposition to obey on Thé&Workedf Jeeemy BprahgWiliam Tait 28433249 Bent h a
" Max Weber Economy and SociefWniversity of California Press 1978) 215
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that the judges appear to be using judicialatjue between their courts to normatively justify the
exercise of their power in terms of the beliefs of their audiehces.

The potential audiences from whom judges seek legitimacy are many and various. Courts
make their deci si onfs ainrdoebru stth el®séekmmdincoeipiabakl i cg aszp
from 6their own commuHThusyithasbeenobservedthajiadrderyo i n f
be considered |l egitimate 6[a] judicial deci s
oftheardi ence: the State offi c'iBothsationd eutadnd pr of e
international courts seek acceptance of their judgments from the elected arms of government(s)
and from the gener al pfiorbWwhonethe§ mduhe electadeffictalsi n  t h
draw power®* What is more, it is worth recalling from Chapter 3 that both sets of courts seek
acceptance of their views from one another, each considering the other among the key audiences
to their judgments. Clearly, the qualitylegitimacy does not require agreement among these
various audiences with the substantive content of every decision by the courts. The ability of the
ECtHR to find against the UK, for example, and thereby contradict the views of the UK courts, is
intrinsic to its institutional function in providing external revi@zehtsiarou thus argues that the
6l egiti macy of the judgments cannot be evalu
preferred by t he “ardmblenmkestes aarfe tplod nrtul 6 qudd.g e s
to justify their decisions on the basis of r

Nonetheless, as seen in Chapter 1, %t has
are among the key factors which irdhce judicial decisiomaking. On the one hand, judges

86 Wh e n wvieassess th&legitimacy of a regime, a political system, or some other power relation, one thing

we are doing is assessing how far it can be justified
values and standards, how far it satisfregt nor mat i ve expectationsThed hey have
Legitimation of Powe(Palgrave 2013) 11

° Jirgen HabermaBgetween Facts and Norms: Contributions to a Discourse Theory of Law and Den{@ufityy

Press 2015) 280. Habermas defines theipgbl s pher e as 6. .. a network for commt
view (i.e., opinions expressing affirmative or negative attitudes); the streams of communication are, in the process,
filtered and synthesized in such a way that they coalesce intbbeusd of topically specified
10 Conor GeartyOn Fantasy Island: Britain, Europe and Human Rigl@&P 2016) 72

“"Kanstantsin Dzehtsiarou, 6Does Consensus Matter? Leg
European Court of HGImEB& Rightso6é6 [2011] PL

250ne may ask, what makes a judgment from ianfe,thEur ope al
government, people at large? Obviously, it must be legitimate for Parliament and the government. But in a modern,
open democratic society, the judgment must be Il egitim

Jan Erik Heglesen in European Court of Human Righitat are the Limits to the Evolutive Interpretation of the
Conventionq{Dialogue between JudgeSouncil of Europe 2011) 22

B¥6The original power of the judicatudmthedogetysthe f undan
|l arged. Alain A. Levasseur, ©O6Legitimacy of Judgesod (2
Blackstone's Commentaries on the Laws of Eng{an@1) 203

“Dzehtsiarou, 6Does Consensus Matter?6 (n 11) 538

L uc Tr e mb kgiimacy obJudicial Réview: The Limits of Dialogue between Courts and Legislatures
(2005) 3(4) 13CL 617,635
%8 Nico Krisch,Beyond Constitutionalism: The Pluralist Structure of Postnational (WP 2010) 149
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will take opportunities to O6strengthen[ .. .]
an i nsY On toetother mand, their actions can be tempered by opposing legitimacy
conside ati ons, particul afThus, juldeecanthé srategic ion the veay b a c k
that they go about the business of | egal int

as judicialo.
2.2 No oUltimatedé Judicial Authority

In making their legitimacy calculations, judges have to respond to a range of possible
challenges. One challenge common to both the UK courts and the ECtHR is the fact that neither
enjoys complete authority over the othEneirs cannot be described neaily a relationship

between the governing and the governed or ultimate authority and its subjects. As seen in

Chapter 4, it was described during the inte
t e n £%withmdih the UKSC and the ECtHR occupyingthe s i t i on of a 6fi na
own jurisdiction in an area where t#fSuche is a

remarks reflect the plurality of authority between these courts which, according to Somek, is the
6consequeneeoghi mubuna b¥Thé UKraurts, onthetomediand, aceet .

that the ECtHR has final authority on the interpretation of the EEmRile the ECtHR accepts

the authority of national courts in their interpretation of domesti¢taveir relatiorship can

thus be considered 6int@AscBStumrer 8whet obhbhaasn
system is pluralistic: neither a national court nor the Strasbourg Court has formal powers to

i mpose its interprefation of rights on the o

7ibid 1489

®ibid 149

9 Gearty,On Fantasyisland(n 10) 188

2 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014)

2 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014)

2 plexander SomekThe Cosmopolitan Constitutig®UP 2014) 19

Z6A decision of the European Court of Human Rights
Convention. It is an adjudication by the tribunal which the United Kingdom has by treaty agreed should give
definitive rulings on the subject. The cowate therefore bound to treat them as the authoritative expositions of the
Convention which t he Co R {Chester)iv&ecretarydf gtatedics Jusflelm AC o be. . .
271, [121] (Lord Sumption)

#6. .. where, fol | owiudgmentirhwhichGtrexpressed Gdulztsraboetthé clarity of domestic

law, the national court has specifically addressed those doubts and set out an unequivocal statement of the legal
position, the Court must acc eanetsttihdetchirmsadiUnitedeKingdono ur t 6 s
(2015) 61 EHRR 13 (Chambef5]

% Neil MacCormick,Questioning Sovereignt@UP 1999) 118

®Al ec Stone Sweet, O6From the Point of View of Natio
| mpl ementation of the Court ds J uldhgementatiosdthe Judgntentsob p e a n
the European Court of Human RightsShaed Judicial ResponsibilityDialogue between Judges, Council of

Europe 2014) 22, 25
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A further challenge arising from this pluralism is the risk of conflict. As seen in previous
chapters, the authority of the courts overlap as a result of the UK being signatory to the ECHR
and, since the HRA was enacted, the courts adjudicating on the meardegtafal ses of
rights. The way that the UK courts interpret Convention rights under the HRA can contradict the
interpretations of the ECtHR and vice versa, and the ECtHR can interpret the Convention rights
in a way which potentially conflicts with the constitutioaal legal traditions of the UK legal
system and the role of the UK courts in maintaininghte concern generated by jurisdictional
pluralism in this regard is that it O&égenera
inconsistency, which leaveslgects unable to plan as autonomous and rational agents should be
ent it | Zrnderiog camplizince difficult. MacCormick observed that such a situation is
not 6l ogical®bwtenmlparacassiandgd embarrassing toc
beings ... are said to have and not have a certain right. ...To which system are they to give their
fidel it y*Thesanecdniem wad fised in respect of the s.2 HRA duty on UK courts
to simply O0take i nto acc o utnasdelttBal suthRexibildyl i ngs .
6gave rise to a real ri sk of conflict betwe:eé
thing, Strasbourg another with the dtieer nmen
worth recalling from Chapter 3ow the Justices described international rule of law
considerations in this way acting as a constraint on the UK courts in their interactions with the
ECtHR jurisprudence, steering them awieym either regular or outrigidtisagreements with
final judgmentsof the Strasbourg Court. The concern was that regular divergences from the
ECt HR would create a situat i 3andtwsendeeminétheobody
coherence and legitimacy of the Convention system.

Thus, pluralism presents two chaliges for the courts. In the absence of either court
h o | dultimaje décisiorma k i ng &% & qumabe argqugddhat they must seek to find ways
of enhancing the legitimacy of their decisions in order to secure the compliance of the other.
Additionally, given the risk of conflict, the courts need to find ways of accommodating one
another in order to ensure a degree of coherence between their positions so that both might enjoy
the disposition to obedience from their overlapping audiences.

?"Nicole RoughanAuthorities: Conflicts, Cooperation, and Transnational Legal Th¢®tyP 2013) 147 citing
Pavlos Eleftheriadis, OPI dsr38l i sm and Integrityd (2010
22 MacCormick,Questioning Sovereigniy 25) 119
ibid
% Gearty,On Fantasy Islangn 10) 105
3 Interview with Justice of the UK Supreme Court (London, 11 July 2014)
32 Krisch (n 16) 88
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3. Legitimacy Challenges for the ECtHR

Aside from the challenges posed by jurisdictional pluralism, each of the courts faces their
own, distinct legitimacy challenges. For the ECtHR, three challenges are the need to maintain the
consent of the national authorities acrdss Council of Europe, the related need to accord
respect to the decisiemaking of those institutions and, at the same time, demonstrate that its

decisions are reached on the basis of law and not discretion.

3.1 The Need for Consent

The ECt HRt rf actewsr ai’ ittserates withiraapsgstem which lacks the
coercive power to ensure compliance with its
institutionds | ack of coercive power means t
basis of*linndfeleude,n cHeadr.l ow observes that 6[i]n i
great extent on consensus and the consent of the member states of the Council of Europe to
establish its legitimacy as i ndeed it stil [*Intbe sameveire r t ai n
Dzhetsiarou observes that the consent establ
that the Contracting Parties initially subscribed to any ruling produced by the court ... [or] extend
to the interpretive fehahionbe,the @gthavtyeEGtHPiyant h e
international court is said-mag oadgdraa\v atne dti H €
judges should not readily interfere with the decisions of the directly elected branches of
government’ To thise x t ent , it has been argued that th
per manent Ancrisis of political |l egiti macyo

protection and the raw reality that its effectiveness and ultimate survival depends on the consen

#¥Dzehtsiariou, 6Does Consensus Matter? & (n 11) 534
¥Bodansy, O6Legitimacy in International Lawd (n 3) 325
®Carol Harlow, 6The Concepts and Methods of Reasoning

and Economy Working Papers 19/2010. <https://www.Ise.ac.uk/collections/law/wps/WPB2d1arlow.pdf.>

accessed 27 January 2017. Gearty also notes here that the dependency of the ECtHR on the consent of national
authorities meant that they could have chosen to derail the ECHR préjectr agged t heir heel s s
place became a noisyirrelevance, s gr and pr onounce me nOrsFardasygstandfi 0 ng not |
99

®¥Dzehtsiarou, 6Does Consensus Matter?6 (n 11) 537

%" ibid 536
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of s ¥Bhe ebsedvation that courts act strategically in order to increase their legitimacy is
thus particularly relevant to international courts such as the EEHR.

Maintaining the consent of national authorities presents a significant challertge fo
ECtHR in what is a politically hostile climate in the UK towards European institutions. Elliott

has described the political debates surrounding the HRA and the role of the ECtHR as:

....a particular manifestation of a specific, and influentialnstrithin politico

legal discourse in the United Kingdom. It is characterised by a deep antipathy
towards legal control of politicAlincluding, and especially, legislati&e
authority in general, and exterfaii E u r o @ legal rcantrol in particular:
mindsetsvhich, in turn, arguably betray attitudes of entrenched isolationism and

a deepseated commitment to the notion of the political constitution.

Within this climate, the UK courts are an essentialialypoint recognised by a number of the

judges in inteview T as national courts can play a key role in legitimising international law. In
another context,-ofedart o oar guels di s @ Bwesleye wi t h
for 6securing the legitimacy anidceauatnhd®rECQ yl aov
Their application of the case | aw served to
deci ¥pomvdding the 6added val udidntesaméveay,h neu
it can be argued that the UK courts hel@hchor the legitimacy of the ECtHR, particularly in

l' ight of the view that they have cited the C
frequency and diligence har*iThgUKcoartsaraseehtoany wh
be givingreogni ti on t o t he nor nancliuswrs, eficouraging otkef t h e

actors subiject to its rulings to do the same.

¥Colm 0Ob6Cinnei de, 6 Hu rayared Bystgrst o§ CoWgiitatibnal rGovétnance: iRights
Cosmopolita i sm and Domestic Particularism i n IiskYearhooknd i n J
of International Law, Vol Hart 2008) 41 citing Bakak ¢alé, O6The Lin
Court of Human Rights: BetweenLegalCmmo pol i t ani sm and 0 A -Bemédicie®émpoun f St at
and Tobias Kelly (edsRathsto International Justice: Social and Legal Perspecti{@sP 2007)

¥6l nternational courts try to enhance their 1l egiti ma
legitimacy both for its own sake and as a way to fulfill other goals, such as improving compliance with their
judgment s6. Shanatioamaln, ColHotws | Bhleance Their Legiti ma
Law 455, 456

““Mark Elliott, 6After Brighton: Betwe®/n a Rock and a F
“IMiguel Poiares Madurd)e the Court: The European Court of Justice and thefean Economic Constitution

(Hart 1998) 27

“ibid 9

“ibid

“ibid

5 Krisch (n 16) 134
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3.2 Respecting Domestic Legal Traditions and Autonomy

In order to maintain the consent of national authorities, it is ofteserved that
supranati onal courts should accord respect
autonomy of thie decisionmaking. Withregard o t r adi ti ons, Madur o ard
up construction and legitimacy of EU law requires@uairt to pay due respect to the common
national legal traditions and not simply to search for its preferred legal solution among a variety

of national?

Likenvgse, Ostroveky argmes shat in the face of legal and cultural
diversity, humanriglt courts O0ignore the different inst
takes place, the different cultural contexts, and the different power relations in these jurisdictions
at t h éfiltwaspeenin Ahdpter 4 that these views were shared by the Justices interviewed,
who placed much emphasis on the need for the ECtHR judges to understand the nature of the
common law system, its tradition of constitutionalism, and the implicationsioittig@ments on
their operation.

Equally, with regard to the need for supranational courts to respect the dec#iong
of nati onal authorities, Hel fer and Sl aught
autonomy by judgments against state intisres must be tempered by incrementalism and
awareness of p®Thits cmdi mtouind agheaerspl.y under | i
empirical study of how the legitimacy of the ECtHR is understood by elite judicial, legal and
political actors a@ss Europé® They conclude that the legitimacy accorded to the ECtHR
fluctuates on the | ogic of ¢éa fair compr omi
human rights courts and the pur pU6festicdland per
note here is that 6the |l egitimacy of tHFe humal
bet ween its purpose and per f or mfCrucialy, thewi t h t |
found that o[t ] hcempetittonraherahan coapationhetweenedonwestic

and international institutions, the more onerous it becomes to maintain the legitimacy of

“Mi guel Poiares Maduro, 61n ting European Law: J
Pluralismé (2007) 1 EJLS 137,

" Aaron A. Ostrovskyp What 6s So Funny About Peace, Love, and Und
Appreciation Doctrine Preserves Core Human Rights within Cultural Diversity and Legitimises International

Human Rights Tribunals6é [2005] Hanse LR 47, 59

—
@
-

— 0

“8Laurence R. Helferand Anfidar i e Sl aughter, 6Toward a Theory of Eff
(1997)107YLJ 273, 314
“Bakak ¢alé, Anne Koch and Nicola Bruch, 6The Legitin

I nterpretivist Analysis of @13)85Hdman Rights Quarte@y®d85r t of Hu ma
*ibid, 974
*Libid 975
*2ibid 958
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international insti PTheée oBGt HR tdhmestélci e®no e
complementarityi t h domesti™c institutionso.

On the one hand, it has been observed that the ECtHR enjoys legitimacy among senior
UK judges. In an analysisof arangeofejtra di ci al speeches, Bates h
overall, the views were supportive, if not very supportive of the [Stragb&@ourt, with
references being made to its rec8uchsugpartact i ce
however, as made clear during the interviews, is not unconditional. Indeed, in the breakdown of
legitimacy constructions by profession, Cali, Kemd Br uchodés study obser
judges attributed legitimacy to the ECtHR subject to itsintnusion in domestic processes and
flexibility in areas of reasonable disagreent@mgain, this was echoed by a number of the
interviewed Justices, who weeconcerned that the ECtHR in the past had not always abided by
the subsidiarity nature of its role, particularly in the determination of facts, in breach of its
6fourt h”docsttrainncee,6 and valued the freedom to
rulings.

The ECtHR has been responsive to these challenges. It has recognised the need to observe
the various legal traditions of the ECHR signatories, stating over the years that it should not
6strike at the very r 86 ihage emtifelythehspecifisitiea ofthé s | e
particul arolregalrs-pomtkemactwetd! and necefsary p
What i s mor e, it has devel opwdssistitinnavigatmg of ¢
these legitimacy chaliges, notably the margin of appreciation accorded to states in areas where
a clear 6European consensusé6é is |l acking, and
subsidiarity or complementary role of the ECtHR to domestic deeimmkers as the pnary
guarantors of Convention rights. Nonetheless, the challenges réirhagbeen observed that an

acute difficulty faced by supranati onal cour

*3ibid 958

> ibid 974

“Ed Bates, 6The Seni oirMoXwed iSwipgroy tdn eé Sthrams Boureg Vo ul d
(UK Const L Blog, 28 May 2015) <https://ukconstitutionallaw/8€]5/05/28/ecbatesthe-seniorjudiciary-on-
strasbourgmore-supportivethansomewould-haveyou-believe/> accessed 17 January 2017

®¢al e, Koch and Bruch (n 49) 980

*"Kemmache v France (No.8)1 995) 19 EHRR 349 at [ 44] etoislpowergar i nci p |
examine the compatibility of national decisions with
facts which have led a national court to adopt one decision rather than another. If it were otherwise, the Court would
beacting as a court of third or fourth instance, which
Carmen Draghici, 6The Human Rights Act in the Shadoyv
All owed?d6 (2014)7 2 EHRLR 154, 166

8 Sunday Times v United Kingdo(®979)2 EHRR 24547]

%9 Al-Khawaja and Tahery v United Kingdo@012) 54 EHRR 23 (GC) [146]

€9 Hutchinson(n 24) (Chamber) [24]

®1 Gearty,On Fantasy Islangn 10) 98
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courts, hearing cases from multiple, often very difiete ¢ o F’rmaniféstngods,h ar p 1l y

di vided preferences with respect to tFe inte
l ndeed, as others have noted, the jurisdict.i
VI adi vost o’kanidn ftrhoem edalsct é5lcaveridg oten80d nsilliom pedple.! 6 |
Thus, developing its jurisprudence in a way which is consistent with the diverse legal traditions

and respectful of the autonomy of decisimakers across this vast space remains a parsist
challenge, as the former ECtHR President, Dean Spielmann has recS§itisedn light of

these difficulties that ¢al i, Koch amal Br uct

times strongly conflicting demands of those it asks to abide bylits c i €/i ons 6 .

3.3 Law not Discretion

A third legitimacy challenge facing the ECtHR is that, to the extent possible, it has to
avoid the charge that its decisions are informed by discretion rather than law. MacCormick notes
t hat Ot he o pibagexercidedwumder lgwvaosva @atablé isducement to accept as
l egitimately in authority those “acedwihthei n f a
ongoing need to maintain the consent of national authorities, howéeker and Slaughter
observe the risk that judges on internationa
authority and legitimacy depends on not antagonizing those governments on which their power
ultimately depends, andHemepr o ceeeothetadeat iypl or
"avoiding political confrontation," a euphemism for choosing not to remind governments of their
l egal oHBuTihgat ibomusd. be willing to brave polit
generalizable principles, even as they seéocliormulations ... to render the principles more
pal atabl e t o tHnehesama\eis, Alteramues teat sncd cobrts should avoid

®Yonatan Lupu, o6élnternational Judicial Legitimacy: L
Inquiries in Law 437, 452
%3 ibid

% Mary Arden,Human Rights and European Law: Building New Legal Or@étsP 2015) 301

% Gearty,On Fantasy Islangn 10)

®As quoted in the introductory chapter: 6We face a co
decisions. This question is all the more sensitive as our legitimacy is conferred on us by the States that we find
against, and our positionish er ef ore far from easy6. Dean Spiel mann,
More Lecture, London, 12 October 2015)
<http://www.echr.coe.int/Documents/Speech_20151012_Spielmann_Sir_Thomas_More_Lecture.pdf.> accessed

17 March 2016

¢al &, IBchlin 49) 982

% Neil MacCormick,Institutions of Law: An Essay in Legal The¢®UP 2007) 59

9 Helfer and Slaughter (n 48) 314

“ibid

"ibid
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6transparently™pblihegabdrdecosavafs]dhe risk
legala ¢ t & Hesedthe legitimacy study discussed above offers further insights. Among the

factors which emerged as affecting the legitimacy of the ECtHR among judicial, political and

| egal actors was O0[ 0] bjecti vi ertheCourtachievega r e s p
bal ance between | aw and politics “Qaleehal deci di
observed that the perception of objectivity
overriding a decision of domesticauthar i es based on p’®Furtheritheyal ¢ on
note that O0the | ack of objectivity or concer
in Turkey and Bulgaria than the ofHheythus hr ee
cautiont hat O6by aiming to increase its |legitimac

Court may |l ose it {'n states with bad records

4. Legitimacy Challenges for the UKCourts

The UK courts face their own, albeit less severe, legitimacy challengasemjoy the benefits

of having been 6t'faadhaving domestic lenforcénemnt meéchanisms at d o
their disposal. Indeed, O6Cinneide notes tha
constitute part of the integral framework of tbiate, both as a matter of law and popular

per c e Punlike thedECtHR, they enjoy enforceable review powers over the executive for
their compliance with Convention rights and
However, they facethesamea |l | enge, articul ated by EIlIliott
control of politica® including, and especially, legislat@&eauthority in general, and exterdal

AEur opleaqal c o nt r BSituatedn as thayrate,iwithinlthe frainework of the
domestic constitutional setting, however, they are perhaps better placed than the ECtHR in
confronting this issue. They are not existentially threatened in the way that the ECtHR has been.
However,asKumm ot es, O [ i ] nst i tiimdudirgecandtitutipnal courdatei o n a |

“Karen J. Alter, o6Del egahindimys Oteb| ndengabDebeght Conbt §2
71(1)LCP37, 73

3ibid. Similarly, it has been argued elsewhere thatioterur t 6wooi ngdé can offer legit
courts agnstitutionsbut at the expense of the legitimacy of thedicial capacitywhere such wooing takes

precedence overthepd i es t o a case and the | aw. Cesare P.R. Ror
I nternational Jurisprudenti al Di al ogued (2008) 41 NYL
Dialogue between the United Kingdom Courts and the European CourtméHu Ri ght sé (2012) 61
557,576
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far too weak to withstand p éniletheirénstitutionas j or i t
legitimacy is less disputed, the legitimacy of their current powers and pldlcm the
constitutional order of the UK under the HRAn arrangement of which many senior judges are

openly supportivé is less secure.

4.1 The 6Modest Unde* worker of Strasbourg

The introduction of the HRA presented new legitimacy challenges fateourts. As
Krisch notes, 0t hey-cotnstititiomakeceurnt with broad review powérso a q
over executive and legislative action, and this was in strong tension with previous assumptions
about the role of courts under the British constiti ®dlnnéd.e e d, O6 Ci nnei de po i
UK6s traditionally political constitution he
decisions of elected decisionakers and the prerogativei e | di n g *egamst this i v e 6 .
background of traditin, Krisch notes that deviations from the jurisprudence of the ECtHR
6mi ght have appeared too openly Acreativeo:
therefore subj e &fhetlose afiieerce tethe ECthiR dade kw topediel.
to 6maintain a more clearly® nditbaial reglaed, o
hand and limiting (or denying) its discretion by reference to Strasbourg might have seemed to the
House of Lords the safest option in the rnet@mptingbut slightly uncomfortablé position in
which the HRA placed ito.

As seen in the introductory chapter, however, this approach brought its own legitimacy
challenges. A widespread view developed that the UK courts had become excessively deferential
totheeCt HR by all owing the Opermissive | anguag:¢
o b | i g®The case Which infamously came to typify this vWds(No 3)%° There, the House
of Lordsaccepted, contrary to their previous conclusttthat the right to a fair trial would be
vi ol ated where a person suspected of terror.i

or decisiveb basis of evi dence Thoshvasaaspitetile t hr o

8Mat ti as Ku mrallLawdir Natiomal Quuats: The mternational Rule of Law and the Limits of the

I nternationalist Model &6 (2002) 44(1) Virginia J Intl
¥This term is borrowed from Lord Kerr, 6The Supreme C
(Clifford Chancelecture, 25 January 2012) <https://www.supremecourt.uk/docs/speech_120125.pdf> accessed

18 November 2015
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factthatthe Lorde x pr essed serious concerns over the
criticised it as the i mpYtimaicantexbowherdtye déenardsd Ct HR
a fair procedure simply G&danethetessthe Law Lortlse st at
considered t h¥bpthedpplicalste ECtbiRjldgneldhdadv i ng 6no opti c
accept a R dhisavpspésyencapsudated inthefom mous words of Lor
singlepar agraph contri buti on #aredealilgevithjrighttgnoeeant : 6
United Kingdom statute, in reality, we have no chofggentoratum locutupudicium finitumi
Strasbourg has sp®ken, the case is closedbd.
As discussed in Chapter 1, in the view of one of the primary architects of thetHRA
posed a threab the legitimacy of the UK courts and human rights law itself at the domestic and
international levels. In a plea to the judges to take a less deferential approach, the former Lord
Chancellor, Lord Irvine, argued that it was impemthat the UK courts counter the perception
t hat they are Omerely agents or delegates of
duty to give effect to the pUYUndueyefeenceasr en c e
6damagi naqrftosr' ocomn doegi t®Yamalc y weorud dc rge daivieil lyi tuy
enhance, respect for domestic and international human rights principles in the United
Ki n g ddikebiise, the Court of Appeal judge, Lord Justice Laws, has written of the threat of
such deference to the coffions| awapacittyues df
from many di ffaerde ntt ss' ®AnepsidcpE of foreign. ancestry, he
suggests, Olike any other principle of the ¢
their part if the | awds wusers, its practiti
ef f é%tns &.hiaswowsaya,utohlori ty r®8®Wherepohowebkir¢ b
or seems to be driven by decisions of the Strasbourg court ... the resulting fears and resentments
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may undermine the confidence which thinking
cat hol*icni ttynbe same vein, Amos has written of
from the |link bet ween®Whk rceo urhtes UKn & otulr& sE ®tsH
apply the jurisprudence of the ECtHR, this may contradict shared natitures leading to HRA

judgments and the HR®A itself losing |legitima

4. 2 The Lack of Rights o6Ownershipé6

Relatedo the concern that the UK courts had accorded to the ECtHR too much influence
is the alleged lack afationald o wner s hi p & @édundbréhe HRAgAImMajerityoro nt a
the Commission on a UK Bill of Rights, set up by the former coalition government to consider
how the HRA might be replaced, concluded tha
they regard as né Burbwietdhdgt hrea tchoenrs etghuae nce of &
public acceptance of the legitimacy of our current human rights structures, including of the roles
of the Convention and t he'“Hisisechoedby Ands, whot o f
notesthab [ t ] he human rights protected and the pr

and not suf ffwiitemtdoy Birstissd, of internatior
contrast to the trust pl ac e Thuspforamajoiityofthe!l ¢ o u
Commi ssion, this provided one of the %t ronge
to replace the HRA, there being 06a strong c:

reflecting our own heritage and traditi@™ It should be noted that the contentions on
6ownershipdé have been r oun &Npnethetejseas seerdin by K
Chapter 4, the judges are conscious of a pro

rights are a foreign impds&n because, in the longer term that could, at least at the margin,

discredit the rule of | awb.
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In these respects, it can be said that the UK courts and the ECtHR face interwoven
legitimacy challenges. Both face the challenges of pluralism to achidfeatj\ee compliance
with their judgments, and both face the task of navigating a political climate hostile to European
institutions and legal interventions on human rights grounds. The difficulties presented for the
ECtHR are perhaps more acute and, ashgitome clear throughout this chapter, it is thus the
ECtHR which stands to benefit the most from the legitimising role of judicial dialogue with the

UK courts.

5. Judicial Dialogue: Drawing Lessons from Discourse

Having considered the interwoven legitiny challenges facing the UK courts and the ECtHR in
their decisioamaking on Convention rights, the question to which the chapter now turns is how
the judges appear to use the processes of judicial dialogue as a way of navigating these
challenges. How mig the courts be using their dialogue to legitimise their decisions to each
other, to their o6owmfodfmewnihe olfegadtl@hgd ehglail d
principal toolwhich the courts have in this regardhisreasoning of their judgment$® Jacqué,
quotedinthe headingo t hi s chapter, argues that Othe s
from the reasoning of its decisions. To explain rationally the reasoning followed is an instrument
of dialogue. Reasoning is indispensable for mutuat s k@ wi se, Wei l er ar
legitimacy and persuasiveness of ... decisions resides both in their quality and communicative
powétlaudi ci al reasoning, as seen in Chapters
between the courts thugh which they mutually engage with one another and seek to explain
their conclusionsHowever, as seen from Chapter 5, informal dialogue complements this
engagement by providing an additional opportunity for both sides to further explain their views
and positions to one anothefo that extenttheir judgments are not the sole source of their
legitimacy.

Drawing upon the insights of Chapter$ 3it can be argued that both the reasoning of
their judgments and their fate-face meetings enable the courts to seek legitimacy for their
decisionmaking by drawing upon three particular featuredistourse asunderstood in
political theory:participation accountabilityandongoing revision and refinement of arguments

11 Gearty,On Fantasy Islangn 10)

"7 HabermasBFN (n 9)

8¢ al e, Koch and D&htsinminals¢ pointd Gul thatotlge driginal sEmt which provided the
foundations of the ECtHRO6s | egitimacy is not enough:
justify its jurisprudenced. Dzehtsiarou, o6Does Consen
19 Jacqué (n 1) 22
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These provide the courts with the means to e
p r o c%tisraugh which they develop theit@rpretations of Convention righ®he following
sections explain how these discursive features are reflected in judicial dialogue, before the

chapter turns to examine how each feature performs distinct legitimising roles.

5.1 Discourse and JudiciaDialogue Compared

Following the example of other authors exploring the legitimising role of judicial
dialogue®*a useful starting point here is the proceduralist understanding of law and democracy
devel oped by Habermas. Accocidphg, t@®o] Habetr mtals
are valid to which all possibly affected persons could agree as participants in rational
di sco@®FoesdHaber mas, these rational di scour s
understanding over problematic validitg | ai**ms 6nducted o6under co
communication that enable the free processing of topics and contributions, information and
reasons in the public space “CHoenrset,i téu.t.e.dt hbey o
that countsisthecompelig f or ce of the better arguihent ba

Neither formal nor informal dialogue between the UK courts and the ECtHR neatly match
these ideal conditions. In formal dialogue between the courts, as seen in Chapter 3, the free
proaessing of topics and contributions is subject to certain practical constraints. It is as an
indirect, casalependent process taking place on an ad hoc basis, with the judges confined to
addressing the issues raised by the particular cases as and wheonteepefore therf’

Similarly, informal dialogue, though taking place directly on af&eface basis, was shown to

occur somewhat sporadically. Various normative constraints are also present. Respect for
parliamentary sovereignty and the internationa fllaw in particular were identified by the
judges as constraining and influencing the interactions between their courts, both conflictual and
consensual, from different directions, as does the duty of judicial independence during the course
of their informal discussiond/Vhat is more, it is clear that dialogue between the courts is not

simply an effort to reach mutual understanding as to the stronger argument. It does not take place

“IMattias Kumm, 6The Legitimacy of International Law:
EJIL 907, 926
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2%ibid 107

2%ibid 107-8

2%ipid 103

127The same point is made by Pérez in the context of the fundamental rights adjudication of the CJEU. She concedes
that supranational courts O6cannot enter into simultan
member state courtsforann | i mi t ed peri od of t i'3Hesteadsitinévitablydakes plates e ns u s
in a o6fragmented manner é case by casebd. P®rez (n )
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between freely associating individuals engaged in communication buidinglis performing
distinct, institutionalised roles in the form of the judicial functions of their particular courts, each
with their own traditions, working methods and judicial philosophies in play. Chapter 3 saw how
the judgesd undegr sitocanadinngd ofdi taheogwe d appear
the particular interests of their respective courts.

Despite these deviations from ideal discourse, the following sections will show that the
reasoning of their judgments and the communicdtmability of the faceto-face situation
enable the courts to employ numerous features of discourse along with their legitimising

potential.

5.2 Participation

First, judicial dialogue harnesses phaaticipationof both courtsn the development of
the jurisprudence on Convention rights at both the domestic and European Téels
participant, as Waldron notes, {®akes 6dd@ maardts
that [their] voice be heard and that it count iblpridecisionm a k i P Biréct participation in
di scourse, according to Haberm®&étheepénsisbiolh
mutually presupposed by participants engaged in the effort to reach an understaafling
responding to the utterancesf onebs counterpart and to the
cl ai®ms 6.

Through both formal and informal dialogue, the courts take part in the development of
Convention rights and exercise communicative freedom in respect of one amo@tepter 3,
it was established that formal dialogue is considered a process by which each court listens to the
views of the other and seeks to explain their own position in turn if and when the opportunities
arise. TheUK courts, as is required under s.2 HRA, take mtoount the judgments of the
ECtHRi6engage with St r as b 54iandexganth@rownzandusians g 6 s
i 6f ashi on d%ir in regys fhevebys eidtributingo the development of the
jurisprudence on Convention righfhe ECtHR, fo its part, takes into account the arguments

advanced bythe UK courtsd | i st en[ s] t o 'Whand thes passaxer =
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