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Abstract 

Since the enactment of the Human Rights Act 1998, discussions have developed concerning a 

judicial ódialogueô taking place between the UK courts and the European Court of Human Rights 

(ECtHR) over the interpretation of the European Convention on Human Rights (ECHR) and its 

application to UK law. This thesis contributes to these debates by offering a judicially-informed 

account of the dialogue between these courts based on in-depth interviews conducted with eight 

Justices of the UK Supreme Court and four judges of the European Court of Human Rights. It 

combines these insights with analysis of case law, extra-judicial commentary and contributions 

from political and legal theory to explore the role of judicial dialogue in legitimising the 

judgments of these courts. In this way, the thesis offers a unique methodological approach to a 

highly topical area of constitutional discourse in the UK.  

The thesis argues that dialogue has arisen in response to legitimacy challenges facing these 

courts based on concerns over the extent of the ECtHRôs influence in the UK. Both at the level of 

judgments and through informal meetings, dialogue responds to these challenges through the 

participation of the national courts in the jurisprudential development of ECHR rights, the 

accountability of the ECtHR to domestic judicial concerns, and the ongoing revision and 

refinement of the Convention rights at the supranational level to accommodate for legal and 

constitutional diversity. To this extent, dialogue is part of a wider effort to legitimise the 

Convention system and the courts charged with upholding it by strengthening the role and 

identity of the domestic courts in human rights adjudication, as reflected in the reemphasis on 

subsidiarity and the common law óresurgenceô.  

However, the thesis also observes that a significant part of the dialogue resides in an increased 

willingness by the UK courts to refuse to apply parts of the ECtHRôs case law, and a tendency by 

the ECtHR to accommodate that refusal. On this basis, it argues that the process also carries the 

risk of delegitimising the ECHR system by promoting a disposition to disobey on the part of 

national authorities across the Council of Europe. 
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Chapter 1 

Introduction  

What is the role of judicial ódialogueô between the United Kingdom courts and the 

European Court of Human Rights in legitimising their respective judgments? 

The European Court of Human Rights takes part in the trans-judicial dialogue by 

providing inspiration for national courts and in turn being inspired by them. The 

longer-term vision must secure the viability of the European Courtôs role in the 

system for protecting and promoting human rights across Europe.
1
 

- András Sajó, Judge of the European Court of Human Rights 

1. Overview 

Following the enactment of the Human Rights Act (HRA) 1998, the UK courts and the European 

Court of Human Rights (ECtHR) have sought to engage in a ócreativeô
2
 and óconstructive 

dialogueô
3
 by exchanging views through their judgments and through informal meetings between 

their senior judges. These óvaluableô
4
 and ólaudableô

5
 interactions have been described by the 

former President of the ECtHR, Dean Spielmann, as óa jurisprudential dialogue of the highest 

standardô,
6
  and have been welcomed by UK and ECtHR judges of past and present.

7
 The 

                                                           
1
 Andr§s Saj·, óAn all-European Conversation: Promoting a Common Understanding of European Human Rightsô in 

Spyridon Flogaitis, Tom Zwart and Julie Fraser (eds), The European Court of Human Rights and its Discontents: 

Turning Criticism into Strength (Edward Elgar 2013) 183, 191 
2
 Lord Steyn, ó2000 - 2005: Laying the Foundations of Human Rights Law in the United Kingdomô [2005] EHRLR 

349, 361 
3
 Pinnock v Manchester City Council [2011] 2 AC 104, [48] (Lord Neuberger)  

4
 R v Horncastle and others [2010] 2 AC 373 (SC) [11] (Lord Phillips) 

5
 Dean Spielmann, óWhither Judicial Dialogue?ô (Sir Thomas More Lecture, London, 12 October 2015) 

<http://www.echr.coe.int/Documents/Speech_20151012_Spielmann_Sir_Thomas_More_Lecture.pdf.> accessed 17 

March 2016 
6
 Dean Spielmann, óSpeech by Judge Dean Spielmannô (UCL Graduation Ceremony, 6 July 2016) 

<https://www.laws.ucl.ac.uk/wp-content/uploads/2016/07/spielmann_dean_graduationceremony_speech_2016.pdf.> 

accessed 29 November 2016 
7
 Sir Stephen Sedley, óPersonal Reflections on the Reception and Application of the Courtôs Case-lawô in European 

Court of Human Rights, Dialogue between Judges (Council of Europe 2006); Lord Kerr, óThe Conversation between 

National Courts and Strasbourg ï Dialogue or Dictation?ô (2009) 44 IJ 1, 12; Tom Bingham, óThe Human Rights 

Actô (2010) 6 EHRLR 568, 574; Jean-Paul Costa, óOn the Legitimacy of the European Court of Human Rightsô 

Judgmentsô (2011) 7(2) EuConst 173; Sir Nicolas Bratza, óThe Relationship between the UK Courts and Strasbourgô 

(2011) 5 EHRLR 505; Robert Walker, óThe Indefinite Article 8ô (Thomas More Lecture, Lincolnôs Inn, 9 November 

2011) <https://www.supremecourt.uk/docs/speech_111109.pdf> accessed 10 December 2016; Lady Hale, 

óArgentoratum Locutum: Is Strasbourg or the Supreme Court Supreme?ô (2012) 12(1) HRLR 65, 78; Lord 

Carnwath, óUK Courts and Strasbourgô (Rome, 20 September 2013) <https://www.supremecourt.uk/docs/speech-

130920.pdf> accessed 10 December 2016; Lord Justice Laws, óThe Common Law and Europeô (Hamlyn Lectures, 

27 November 2013), 12 <https://www.judiciary.gov.uk/wp-content/.../laws-lj -speech-hamlyn-lecture-2013.pdf> 

accessed 10 December 2016; Lord Mance, óDestruction or Metamorphosis of the Legal Order?ô (World Policy 

Conference, 14 December 2013) <https://www.supremecourt.uk/docs/speech-131214.pdf> accessed 10 December 

2016; Paul Mahoney, óThe Relationship between the Strasbourg Court and the National Courtsô (2014) 130 LQR 

568; Lord Neuberger, óThe Role of Judges in Human Rights Jurisprudence: a Comparison of the Australian and UK 

Experienceô (Supreme Court of Victoria Conference, 8 August 2014) <https://www.supremecourt.uk/docs/speech-
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Brighton and Brussels Declarations of 2012 and 2015 on the future of the Strasbourg-based 

system responsible for the European Convention on Human Rights (ECHR) signalled explicitly 

the view of the forty-seven member states of the Council of Europe that dialogue between the 

ECtHR and the national courts is to be ówelcome[d] and óencourage[d]ô
8
 and called upon the 

Strasbourg Court to ódeepen this dialogue furtherô.
9
 

 The concept of ódialogueô has attracted considerable academic discussion as a tool for 

describing, explaining and justifying different forms of interaction between sites of governance.
10

 

Since the enactment of the HRA, this has been particularly true in the UK in relation to the 

ódialogicô
11

 model of judicial review thought to have been put in place by that legislation.
12

 There 

has also been much discussion of the dialogue between the UK courts and the ECtHR. With 

some notable exceptions,
13

 however, these debates have centred on normative arguments as to 

the correct interpretation of the duty of UK courts under s.2 HRA to ótake into accountô the 

judgments of the Strasbourg Court when interpreting the rights contained under that Act.
14

  

                                                                                                                                                                                     
140808.pdf> accessed 10 December 2016; Mary Arden, Human Rights and European Law: Building New Legal 

Orders (OUP 2015)  
8
 Brighton Declaration, High Level Conference on the Future of the European Court of Human Rights (Brighton 19-

20 April 2012) B[12](c) 
9
 Brussels Declaration, High-level Conference on the ñImplementation of the European Convention on Human 

Rights, Our Shared Responsibilityò (Brussels 27 March 2015) A[1](b) 
10

 Barry Friedman, óDialogue and Judicial Reviewô (1993) 91(4) Mich LR 577; Peter W. Hogg and Allison A. 

Bushell, óThe Charter Dialogue Between Courts and Legislatures (Or Perhaps the Charter of Rights Isnôt Such A 

Bad Thing After All)ô (1997) 35(1) Osgoode Hall LJ 75; Luc Tremblay, óThe Legitimacy of Judicial Review: The 

Limits of Dialogue between Courts and Legislaturesô (2005) 3(4) IJCL 617; Peter W. Hogg, Allison A. Bushell 

Thornton and Wade K. Wright, óCharter Dialogue Revisited: Or "Much Ado About Metaphors"ô (2007) 45(1) 

Osgoode Hall LJ 1; Ming-Sung Kuo, óIn the Shadow of Judicial Supremacy: Putting the Idea of Judicial Dialogue in 

its Placeô (2016) 29(1) Ratio Juris 83 
11

 Po-Jen Yap, óDefending Dialogueô [2012] PL 527 
12

 Richard Clayton, óJudicial Deference and óDemocratic Dialogueô: the Legitimacy of Human Rights Intervention 

under the Human Rights Act 1998ô [2004] PL 33; Tom Hickman, ñConstitutional Dialogue, Constitutional Theories 

and the Human Rights Act 1998ò [2005] PL 306; Roger Masterman, óInterpretations, Declarations and Dialogue: 

Rights Protection under the Human Rights Act and Victorian Charter of Human Rights and Responsibilitiesô [2009] 

PL 112; Alison Young, Parliamentary Sovereignty and the Human Rights Act (Hart 2009); Tom Hickman, Public 

Law After the Human Rights Act (Hart 2010); Sophie Briant, óDialogue, Diplomacy and Defiance: Prisoners' Voting 

Rights at Home and in Strasbourgô (2011) 3 EHRLR 243; Philip Sales and Richard Ekins, óRights-consistent 

Interpretation and the Human Rights Act 1998ô (2011) 127 LQR 217; Alison L Young, óIs Dialogue Working under 

the Human Rights Act 1998?ô [2011] PL 773 
13

 Merris Amos, óThe Dialogue between United Kingdom Courts and the European Court of Human Rightsô 

(2012) 61(3) ICLQ 557; Alan Paterson, Final Judgment: The Last Law Lords and the Supreme Court (Hart 

2013) 222-233 
14

 Roger Masterman, óSection 2(1) of the Human Rights Act 1998: Binding Domestic Courts to Strasbourg? [2004] 

PL 725; Roger Masterman, óTaking the Strasbourg Jurisprudence into Account: Developing a "Municipal Law of 

Human Rights" under the Human Rights Actô (2005) 54(4) ICLQ 907; Jonathan Lewis, óThe European Ceiling on 

Human Rightsô [2007] PL 720; Jane Wright, óInterpreting Section 2 of the Human Rights Act 1998: Towards an 

Indigenous Jurisprudence of Human Rightsô [2009] PL 595; Eirik Bjorge, óExceptionalism and Internationalism in 

the Supreme Court: Horncastle and Cadderô [2011] PL 475; Lord Irvine of Lairg, óA British Interpretation of 

Convention Rightsô [2012] PL 237; Philip Sales, óStrasbourg jurisprudence and the Human Rights Act: a Response 

to Lord Irvineô [2012] PL 253; Richard Clayton, óSmoke and Mirrors: the Human Rights Act and the Impact of 

Strasbourg Case Lawô [2012] PL 639; Roger Masterman, óDeconstructing the Mirror Principleô in Roger  

Masterman and Ian Leigh (eds.), The United Kingdomôs Statutory Bill of Rights: Constitutional and Comparative 
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 This thesis has a different focus. It examines the role of the judicial dialogue between the 

UK courts and the ECtHR in legitimising their respective judgments. For this purpose, it draws 

upon original, in-depth interviews conducted with eight Justices of the UK Supreme Court and 

four judges of the ECtHR to develop an understanding of the nature of this dialogue based on the 

insights of those directly involved. While other interview-based studies conducted with senior 

UK judges have covered the subject in part,
15

 this is the first study to have conducted interviews 

with these judges exclusively on the subject of the dialogue between their courts. Further, the 

thesis explores the understanding of dialogue between these courts developed from the interview 

data and other materials using insights from constitutional and political theory in order to 

determine how the judges might be using this dialogue to confer legitimacy on their judgments. 

In this way, the thesis explores a classic jurisprudential question (what is the source of judicial 

legitimacy?) through a social scientific methodology. It thus offers a unique methodological 

approach to a highly topical area of constitutional discourse in the UK.  

 The thesis put forward is that judicial dialogue ï in its various manifestations ï embodies 

the mutual participation, mutual accountability and the ongoing revision and refinement of 

arguments at the domestic and European levels, each of which can perform legitimising functions 

for both the UK courts and the ECtHR. On this basis, it suggests that the judicial embrace of 

ódialogueô was unlikely to have been an act of spontaneity but a response to interwoven 

legitimacy challenges faced by the UK courts and the ECtHR in their decision-making on human 

rights.  This thesis, however, does not engage in debates over the conceptual accuracy of the term 

ódialogueô to describe the interactions between these courts. In the spirit of the advice given by 

the authors credited with popularising the concept, it aims instead to ódeal with the significance 

of the phenomenon, rather than making "much ado about metaphors"ô.
16

 Nonetheless, it does not 

shy away from normative critique. The closing chapter will argue that one manifestation of this 

ódialogueô ï open disagreement by the national courts with judgments of the ECtHR ï potentially 

contributes to the cultivation of a disposition to disobey on the part of the various actors subject 

to the rulings of the ECtHR across the Council of Europe, whether judicial or political. It 

therefore argues that dialogue between these courts also carries a delegitimising potential.  

 This introductory chapter has four aims. First, it provides context to the research by 

outlining the emergence of dialogue between the UK courts and the ECtHR (Part 2). It offers a 

                                                                                                                                                                                     
Perspectives (OUP 2013) 111; Carmen Draghici, óThe Human Rights Act in the Shadow of the European 

Convention: are Copyist's Errors Allowed?ô (2014) 2 EHRLR 154 
15

 Paterson, Final Judgment (n 13) 222-233; Elaine Mak, Judicial Decision-Making in a Globalised World (Hart 

2013); Hélène Tyrrell, UK Human Rights Law and the Influence of Foreign Jurisprudence (Hart 2017) 

(forthcoming) 
16

 Hogg, Thornton and Wright (n 10) 54 
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summary of their relationship prior to the HRA, the transformation of that relationship following 

the enactment of that legislation, and traces the subsequent development by the UK courts from 

what was generally regarded as a deferential approach towards the ECtHR to an explicitly 

dialogic relationship. Second, the chapter offers a justification for the first three research 

questions addressed by this thesis, respectively concerning the form of dialogue through 

judgments, the functions of dialogue through judgments and the role of informal dialogue (Part 

3). Third, the chapter provides a justification for the fourth and central research question on the 

legitimising role of judicial dialogue. It outlines the concept of legitimacy and explains why the 

dialogic turn in the relationship between these particular courts poses significant questions (Part 

4). Finally, the chapter outlines the key arguments of this thesis and the structure of its content 

(Part 5).    

2. The Emergence of óDialogueô between the UK courts and ECtHR  

 2.1 Pre-HRA: a period of ólittle or no dialogueô 

 A ódialogueô is defined as a ódiscussion between two or more people or groups, especially 

one directed towards exploration of a particular subject or resolution of a problemô.
17

 Burgorgue-

Larsen explains that it is óa word with roots in the Latin term ódialogusô which refers to a 

philosophical conversation in the manner of Platoôs dialoguesô.
18

 A dialogue, it is said, is óalways 

a sort of collaboration, a way of trying to attain the truthô.
19

 However, it is not always 

cooperative: dialogue can óprovoke just as much opposition, contradiction, and even discord as 

agreementô.
20

  

 Prior to the enactment of the HRA, the UK courts and the ECtHR are thought to have 

engaged in little dialogue of any kind. While there was much in the way of contradiction between 

the respective conclusions of the UK courts and the ECtHR,
21

 it can be said that this consisted of 

one ódiktat versus the other courtôs diktatô
22

 or ócompeting monologuesô
23

 and little in the way of 

discussion, collaboration or resolution by the judges. Despite the UK having ratified the ECHR 

                                                           
17

 ódialogueô, Oxford Dictionary of English (3
rd
 edn, OUP 2010)  

18
 Laurence Burgorgue-Larsen, óA European Perspectiveô in Louis Blom-Cooper, Brice Dickson and Gavin Drewry 

(eds) The Judicial House of Lords: 1876-2009 (OUP 2009) 407 citing Dictionairre Historique de la Langue 

Français (Editions Le Robert 2006) 
19

 Luis Castellví Laukamp, Publication Review (2011) 22 EJIL 291 
20

 Burgorgue-Larsen (n 18) 408 
21

 Brice Dickson, óThe Record of the House of Lords in Strasbourgô (2012) 128(3) LQR 354, 355-369 
22

 Monica Claes and Maartje de Visser, óAre You Networked Yet? On Dialogues in European Judicial Networksô 

(2012) 8(2) Utrecht L Rev 100, 105 citing Bruno De Witte, óThe Closest Thing to a Constitutional Conversation in 

Europe: the Semi-Permanent Treaty Revision Processô in Paul Beaumont, Carole Lyons and Neil Walker (eds.), 

Convergence & Divergence in European Public Law (Bloomsbury 2002) 39, 41 
23

 Paterson, Final Judgment (n 13) 9 
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in 1951
24

 and accepted the jurisdiction of the ECtHR
25

 and the right of individuals from the UK 

to petition the Court
26

 (via the former Commission)
27

 in 1966,
28

 it has been observed that during 

the decades preceding the HRA there was ólittle or no dialogueô
29

 between the courts. Dickson 

suggests that óbefore 2000 the Law Lords, applying laws constructed on different foundations 

from those underlying the Convention, were not speaking the same language as judges in 

Strasbourgô.
30

 Instead, the relationship was characterised by their strikingly dissonant roles in 

protecting rights and a notable lack of engagement by the UK courts with the views of the 

ECtHR. Three obstacles in particular appeared to hinder the development of a more productive 

relationship between these courts during this period.   

 First, there was no document of rights either equivalent or similar to the ECHR within the 

UK. Its dualist legal system meant that the ECHR rights could not be enforced by the UK courts. 

Under the UKôs ópolitical constitutionô,
31

 Hiebert explains that órights were thought of as being 

protected by Parliament, and not from itô.
32

 Accordingly, they were not understood as óexternal 

or independent standards for evaluating legislation ... dependent on judicially-reviewable 

restraints on political powerô.
33

 The role of the courts was in protecting the residue of negative 

liberties under the British constitution to do whatever insofar as it was not explicitly proscribed 

by law,
34

 in the application of private law remedies at common law to public officials,
35

 and 

through the judicial review of the legality of executive action.  

                                                           
24

 Ed Bates, óBritish Sovereignty and the European Court of Human Rightsô (2012) 128 LQR 382, 388  
25

 ECHR Art.46 
26

 ECHR Art.34 (formerly Art.25) 
27

 Protocol 11 to the ECHR abolished the European Commission when it entered into force in 1998. The previously 

part-time European Court of Human Rights was established as a permanent court with mandatory jurisdiction. Bates, 

óBritish Sovereignty and the ECtHRô (n 24) 401  
28

 Lord Lester, óU.K. Acceptance of the Strasbourg Jurisdiction: What Really Went on in Whitehall in 1965ô [1998] 

PL 237 
29

 Department of Constitutional Affairs, óReview of the Implementation of the Human Rights Actô (38/06, DCA 

2006) 11 cited in Merris Amos,  óThe Impact of the Human Rights Act on the United Kingdom's Performance before 

the European Court of Human Rightsô [2007] PL 655 
30

 Dickson (n ) 367 
31

 J.A.G. Griffith, óThe Political Constitutionô (1979) 42 MLR 1; R ichard Bellamy, óPolitical Constitutionalism and 

the Human Rights Actô (2011) 9(1) ICON 86  
32

 Janet L Hiebert, óGoverning under the Human Rights Act: the Limitations of Wishful Thinkingô [2012] PL 27, 27 
33

 ibid  
34

 óThe starting point of our domestic law is that every citizen has a right to do what he likes, unless restrained by the 

common law, including the law of contract, or by statute.ô Attorney-General v Observer Ltd [1990] 1 AC 109, 178 

(Sir John Donaldson MR) 
35

 Klug observes how the common law had long concerned itself with the provision of remedies where the 

individualôs óbasic interestsô were concerned. These interests coincided with numerous internationally recognised 

human rights, particularly those of personal freedom, fair trial, reputation and peaceful enjoyment of property, and 

were thus able to ensure a similar degree of protection of those rights to that which might be provided by the ECtHR. 

Francesca Klug, Values for a Godless Age: The Story of the United Kingdomôs New Bill of Rights (Penguin 2000) 36 
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 Second, while Acts of the UK Parliament could not be challenged in the UK courts due to 

the constitutional doctrine of parliamentary sovereignty,
36

 the same Acts could be subject to 

challenge before the ECtHR.
37

 Further, the standard of review applied to government acts 

differed significantly. The UK courts applied the standard of Wednesbury
38

 unreasonableness or 

irrationality,
39

 whereas the ECtHR applies to interferences with the ECHR rights the more 

exacting standard of proportionality.
40

 While the application of the latter varies depending on the 

Convention right in question, it generally demands, as Loveland notes, a ófar more rigorous 

assessment of the moral merits of a government bodyôs decision than is allowed under the 

irrationality principleô.
41

 While the UK courts came to accept that executive interferences with 

human rights called for óanxious scrutinyô,
42

 Klug has observed how this fell decidedly short of 

the requirements of proportionality.
43

 The view of the UK courts was that they lacked the 

constitutional authority to examine the compatibility of executive action with the rights contained 

in the ECHR, in particular the proportionality of interferences with those rights, unless and until 

Parliament empowered them to do so.
44

 The UKôs constitutional arrangements instead demanded 

ójudicial silenceô
45

as to the interpretation and application of Convention rights.  

 Third, and as a consequence of the previous points, the UK courts generally accorded 

óscant weightô
46

 to the Convention and to the judgments of the ECtHR. While explicit references 

to the ECHR increased significantly during the 1990s,
47

 by which point the courts had deemed it 

                                                           
36

 According to which óno person or body is recognised by the law of England as having the right to override or 

set aside the legislation of Parliamentô. A.V. Dicey, Introduction to the Study of the Law of the Constitution 

(Liberty Fund Reprint 1982) 3-4 
37

 The Commonwealth Immigrants Act 1968, for example, was successfully challenged in Strasbourg in the early 

case of East African Asians v United Kingdom (1973) 3 EHRR 76. Lester (n 28) 247-250 
38

 Associated Provincial Picture Houses Ltd. v Wednesbury Corporation [1948] 1 KB 223 
39

 In its classic formulation, this requires a decision to be óso unreasonable that no reasonable authority could 

ever have come to itô before it could be declared unlawful. ibid 230 (Lord Greene MR) 
40

 This requires interferences with Convention rights to be prescribed by law, justified in pursuit of a legitimate aim, 

and óproportionate to the legitimate aim pursuedô. Handyside v United Kingdom (1979-80) 1 EHRR 737 [49] 
41

 Ian Loveland, óThe Holy Grail as an Empty Chalice? Proportionality Review in Possession Proceedings after 

Pinnock and Powellô (2013) JPEL 622, 623 
42

 Bugdaycay v Secretary of State for the Home Department [1987] AC 514; R v Ministry of Defence Ex p. Smith 

[1996] Q.B. 517, 554 (Sir Thomas Bingham MR) 
43

 Klug, Values for a Godless Age (n 35) 40-41 citing Smith and Grady v United Kingdom (1999) 29 EHRR 493  
44

 Requiring ministerial discretion to be exercised in conformity with the ECHR and the jurisprudence of the ECtHR 

would involve ójudicial usurpation of the legislative functionô. óUnless and until Parliament incorporates the 

Convention into domestic law ... there appears to me to be at present no basis upon which the proportionality 

doctrine applied by the European Court can be followed by the courts of this countryô R v Secretary of State for the 

Home Department, ex p. Brind [1991] 1 AC 696, 726 (Lord Bridge), 763 (Lord Ackner) 
45

 R v Ministry of Defence Ex p. Smith [1996] Q.B. 517, 564 (Henry LJ)  
46

 It is estimated that there were just six cases in the 1970s and twelve cases in the 1980s decided by the Appellate 

Committee of the House of Lords which made explicit reference to the ECHR. Dickson (n 21) 355 
47

 According to research by Starmer and Klug, there were 316 cases between 1975 and 1996 where the Convention 

was referenced by the UK courts. 187 of these references occurred after February 1991. Keir Starmer and Francesca 

Klug, óIncorporation through the Back Doorô [1997] PL 223, 224 
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acceptable to refer to the Convention in a number of circumstances,
48

 Starmer and Klug have 

argued that these references played little role in the actual outcome
49

 of the decisions and thus 

reflected no more than ólip serviceô
50

 to the Convention. Despite the numerous rulings of the 

ECtHR in respect of UK cases which amassed before the HRA came into effect,
51

 Dickson notes 

that senior UK judges óappear to have spoken or written very little about those views, whether 

judicially or extra-judiciallyô.
52

 On this basis, he suggests that the right of individuals in the UK 

to petition the ECtHR ópatently failedô
53

 to create óa more transparent dialogue between senior 

judges in the United Kingdom and Commissioners and judges in Strasbourg ... during this 

periodô.
54

  

 2.2 The Human Rights Act  

 Each of these obstacles was removed with the entering into force of the HRA 1998 in 

England and Wales in 2000. A list of óConvention rightsô,
55

 taken directly from the ECHR, 

became enforceable in the UK courts.  It became unlawful for any public authority, including a 

court, to act in a way which is incompatible with those rights.
56

 The UK courts were empowered 

to review not only government acts but parliamentary statutes for their compatibility with 

Convention rights.
57

 A new rule of construction was established that UK judges must interpret all 

domestic legislation in a way which is compatible with the Convention ó[s]o far as it is possible 

to do soô.
58

 Where this is not possible, it empowered the courts to make a ódeclaration of 

incompatibilityô
59

 which does not affect the legal validity of the Act but declares to Parliament 

that the legislation is incompatible with one or several of the Convention rights. Further, the 

                                                           
48

 It has been observed that the UK courts could refer to the ECHR in any of the following scenarios:  

to resolve ambiguities in legislation capable of interpretations which were either compliant or non-compliant with 

ECHR obligations or where the common law was uncertain or underdeveloped; where legislation had been enacted 

specifically to comply with Convention obligations; in the exercise of judicial discretion; in determining the 

requirements of public policy; in the interpretation of EU law; in the exercise of the power to exclude evidence 

under s.78 of the Police and Criminal Evidence Act 1978. ibid 224-225; Paul Boateng and Jack Straw, óBringing 

Rights Home: Labour's Plans to Incorporate the European Convention on Human Rights into UK Lawô [1997] 

EHRLR 71, 73 
49

 An analysis by Starmer and Klug found that in only 16 of 316 UK cases between 1975 and 1996 referring 

explicitly to the Convention did the reference appear to influence the decision to the extent that óthe decision of the 

court might well have been different if the ECHR had not been taken into accountô. Starmer and Klug (n 47) 225 
50

 ibid 227 
51

 According to Klug, there were 68 UK cases decided by the ECtHR by the end of 1999 which had found one or 

more violations of ECHR rights by the end of 1999. Klug, Values for a Godless Age (n 35) 20 
52

 Dickson (n 21) 355 
53

 ibid 
54

 ibid 
55

 HRA 1998 s.1 
56

 ibid s.6 
57

 ibid s.3 and s.4 
58

 ibid s.3 
59

 ibid s.4  
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courts were quick to accept that interferences with Convention rights must be reviewed by 

reference to the standard of proportionality rather than reasonableness.
60

 Elliott here notes that 

the Act had óa significant emboldening effectô
61

 upon the judges, allowing proportionality to 

óemerge from the shadowsô
62

 of domestic judicial review.  

 Most importantly for this discussion, s.2(1) HRA established that 

A court or tribunal determining a question which has arisen in connection with a 

Convention right must take into account any ... judgment, decision, declaration or 

advisory opinion of the European Court of Human Rights, whenever made or 

given, so far as, in the opinion of the court or tribunal, it is relevant to the 

proceedings in which that question has arisen.  

At the core of this design was a desire to create a more interactive and productive relationship 

between the UK courts and the ECtHR. The White Paper which preceded the legislation 

lamented that óthe fact that [the UK courts] do not deal in the same concepts as the European 

Court of Human Rights limits the extent to which their judgments can be drawn upon and 

followedô.
63

 By enacting the Convention rights and thereby allowing judges in the UK to 

interpret and rule on their application, the intention was that the ECtHR would be provided ówith 

a useful source of information and reasoning for its own decisionsô.
64

 During the parliamentary 

debates on the Human Rights Bill, the intention was made plain that the UK courts should not be 

óhampered unnecessarily by a doctrine of stare decisis which is not required by the [ECHR]ô.
65

 

Instead of a óstraitjacketô
66

 they would have óflexibilityô
67

 to ódepart from existing Strasbourg 

decisionsô
68

 and freedom óto try to give a lead to Europe as well as to be ledô.
69

 With the 

necessary tools thus provided by the HRA, Besson observed that óBritish judges ... [were] 

positioned to engage in a more serious dialogue of give-and-take with the ECtHRô.
70

 

  

                                                           
60

 R (Daly) v Secretary of State for the Home Department [2001] 2 AC 532 cited in Mark Elliott, óBeyond the 

European Convention: Human Rights and the Common Lawô (2015) 68 CLP 85, 104 
61

 ibid 
62

 ibid 
63

 Home Office, Rights Brought Home: The Human Rights Bill (Cm 3782, 1997) para 1.18 
64

 ibid 
65

 HL Deb 2 November 1997, vol 583, col 512 (Lord Lester) 
66

 HL Deb 2 November 1997, vol 583, col 515 (Lord Irvine) 
67

 ibid 
68

 ibid col 514 
69

 ibid col 515 
70

 Samantha Besson, óThe Reception Process in Ireland and the United Kingdomô in Helen Keller and Alec Stone 

Sweet, A Europe of Rights: The Impact of the ECHR on National Legal Systems (OUP 2008) 31, 98 



9 
 

2.3 Deference to the ECtHR  

Since the enactment of the HRA, it has been observed that the ECHR and Strasbourg case 

law have been cited by the UK courts ówith a frequency and diligence hardly matched anywhere 

else in Europeô.
71

 However, the relationship which developed between the two for the first 

decade of the HRA is perceived as one based on deference toward the ECtHR by the UK courts 

rather than dialogue, despite the flexibility intended by its architects. According to an analysis by 

Klug and Wildbore, the ómost commonô
72

 approach to the interpretation of Convention rights for 

the first decade of the HRA was adherence to what is often termed (and with notable criticism)
73

 

the ómirrorô
74

 principle. The two early authorities cited frequently in this connection are 

Alconbury
75

 and Ullah.
76

 In the former case, Lord Slynn reasoned that UK courts ó...should 

follow any clear and constant jurisprudence of the European Court of Human Rightsô,
77

 short of 

ósome special circumstancesô.
78

 This was to avert the ópossibility that the case will go to that 

court which is likely in the ordinary case to follow its own constant jurisprudenceô.
79

 In Ullah, 

Lord Bingham agreed. Lord Slynnôs reasoning ó...reflects the fact that the Convention is an 

international instrument, the correct interpretation of which can be authoritatively expounded 

only by the Strasbourg courtô.
80

 Thus, in a controversial passage, Lord Bingham stipulated that 

ó[t]he duty of national courts is to keep pace with the Strasbourg jurisprudence as it evolves over 

time: no more, but certainly no lessô.
81

  

The requirements to do óno moreô and óno lessô than the ECtHR, however, were 

subsequently applied at times with a striking stringency. In terms of doing no more, concern for 

the authorities, unable to challenge adverse HRA rulings by the domestic courts before the 

ECtHR, prompted Lord Brown in Al-Skeini
82

 to propose what Lewis terms the óheightened 

mirror principleô.
83

 On this view, the UK courts should do óñno less, but certainly no moreòô
84

 

                                                           
71

  Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law (OUP 2010) 134 
72

 Francesca Klug and Helen Wildbore, óFollow or Lead?: the Human Rights Act and the European Court of Human 

Rightsô (2010) 6 EHRLR 621, 624 
73

 Masterman, óDeconstructing the Mirror Principleô (n 14) 111-137 
74

 ó...obligations of public authorities [including the courts] é mirror in domestic law the treaty obligations of the 

United Kingdom in respect of corresponding articles of the Convention and its protocolsô.  R (Quark Fishing Ltd) v 

Secretary of State for Foreign and Commonwealth Affairs [2006] 1 AC 529 [34] (Lord Nicholls) cited in Lewis, (n 

14) 720 
75

 R (Alconbury) v Secretary of State for the Environment, Transport and the Regions [2003] 2 AC 295 
76

 R (Ullah) v Special Adjudicator  [2004] 2 AC 323 
77

 Alconbury (n 75) [26] 
78

 ibid 
79

 ibid 
80

 Ullah (n 76) [20] 
81

 ibid  
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 R (Al-Skeini) v Secretary of State for Defence [2008] 1 AC 153 (HL) 
83
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than the ECtHR. In terms of doing no less, the case now infamously associated with undue 

deference to the ECtHR is AF (No 3).
85

 There, Lord Rodgerôs single-paragraph contribution to 

the judgment declared: óEven though we are dealing with rights under a United Kingdom statute, 

in reality, we have no choice: Argentoratum locutum, iudicium finitum ï Strasbourg has spoken, 

the case is closedô.
86

  

In the early years of the HRA, the approach of the UK courts was thus viewed as órigidô,
87

 

with a óstrong loyalty to Strasbourgô.
88

  It was said to be óbased on the idea that the ECtHR is the 

authoritative exponent of Convention law; and the assumption that all Member States are under a 

duty to defer to itô.
89

 By adopting this course, however, Gearty argues that the UK courts allowed 

the ópermissive language of section 2 to harden into an unavoidable obligationô
90

 and the ómyth 

... of Strasbourg supremacismô
91

 to thrive. 

2.4 The Judicial Embrace of óDialogueô 

Despite the concerns that the UK courts were adopting an unduly restrictive approach to 

s.2 HRA duty, a report by the Department for Constitutional Affairs in 2006 observed that a 

dialogue between the courts was already underway:  

There is no doubt that the HRA has established a ñdialogueò between English 

judges and the European Court of Human Rights. The close analytical attention 

paid by the English courts to the European Convention on Human Rights case 

law is respected by the European Court of Human Rights and is influential on the 

way that it approaches English cases.
92

 

The same sentiments were echoed by Lord Bingham, who observed in 2009 that a óconstructive 

dialogueô
93

 had developed between the courts in the way that óthe British courts have treated 

[Strasbourg] decisions with respect and analysed and applied them with careô,
94

 while ó[t]he 

                                                                                                                                                                                     
84
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86
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87

 Masterman, óBinding Domestic Courts to Strasbourg? (n 14), 734 
88

 Krisch (n 71) 136 
89

 Clayton, óSmoke and Mirrorsô (n 14) 653 
90

 Conor Gearty, On Fantasy Island: Britain, Europe and Human Rights (OUP 2016) 105 
91

 Conor Gearty, óOn Fantasy Island: British Politics, English Judges and the European Convention on Human 

Rightsô (2015) 1 EHRLR 1, 5 
92

 DCA (n 29) 7  
93
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Strasbourg judges, for their part, have taken notice of what the British courts have said, 

particularly when they have demurredô.
95

 

The concept of dialogue, however, had appeared only occasionally in the reasoning of 

domestic judicial decisions. In the early HRA case of R v Lyons,
96

 Lord Hoffmann observed 

óroom for dialogueô
97

 between the courts where a decision by the ECtHR had misunderstood a 

feature of domestic law. His Lordship reasoned that, in such circumstances, a UK court could 

issue a judgment which óinvites the ECtHR to reconsiderô
98

 the earlier judgment, a view which 

was later reiterated in Re P.
99

 There, Lord Hoffmann again observed that ósection 2(1) of the 

1998 Act allows for the possibility of a dialogue between Strasbourg and the courts of the United 

Kingdom over the meaning of an article of the Conventionô,
100

 particularly where the UK courts 

are of the view that óthe Strasbourg court could be persuaded that it had been wrongô.
101

 

 Following the establishment of the UK Supreme Court in 2009, however, the concept of 

dialogue was fully embraced by the UK courts as the byword for their relationship with the 

ECtHR, invoked repeatedly in relation to the interpretation of s.2 HRA. In the explicit aim of 

promoting óvaluableô
102

 and óconstructive dialogueô
103

 with the ECtHR, the Supreme Court has 

undergone what Lord Wilsonôs dissenting judgment in Moohan
104

 described as a óretreatô
105

 from 

the óno moreô and óno lessô stipulations of Ullah. While it has been well documented that the UK 

courts had diverged from those requirements previously,
106

 it can be argued that the deployments 

of the concept of dialogue by the Supreme Court have marked the most decisive shifts away from 

that approach.  

 In respect of the óno lessô stipulation, it was unanimously held by the newly-established 

Supreme Court in the landmark judgment of Horncastle
107

 that where the UK courts have 

concerns with a particular strand of the ECtHR jurisprudence, they could refuse to apply it in 

order to ógive the Strasbourg court the opportunity to reconsider é so that there takes place what 

may prove to be a valuable dialogueô.
108

 Effectuating Lord Hoffmannôs earlier thinking in this 
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99

 In re P (Adoption: Unmarried Couple)  [2009] 1 AC 173  
100

 ibid [35] 
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instance, the Court refused to apply the Strasbourg Chamber decision in Al-Khawaja v UK
109

 

concerning the admissibility of ósole or decisiveô hearsay evidence in criminal trials. The 

Chamber had held that the requirements of a fair trial under Art.6 ECHR would be breached if a 

defendant was convicted on the ósole or decisiveô basis of evidence obtained by witnesses 

unavailable for cross-examination at the trial.
110

 On this basis, it held that the admission of such 

evidence by the UK courts had violated Art.6.
111

 The UK governmentôs subsequent request for a 

referral of the decision to the Grand Chamber of the ECtHR was adjourned in order for the 

ECtHR to consider the conclusions of the Supreme Court in Horncastle.
112

 The Supreme Court 

criticised the sole or decisive rule for its lack of clarity and argued that the ECtHR had applied 

the rule both inflexibly and without proper consideration of the existing protections in domestic 

law and the common law system.
113

 It thus held that the admission of hearsay evidence in 

criminal trials under domestic law would not violate Art.6, and called upon the ECtHR to 

reconsider its position.
114

 The resulting Grand Chamber judgment responded directly and even 

contested a number of the criticisms set out in Horncastle.
115

 However, in agreement with the 

UK courts, it held that the admission of decisive hearsay evidence would not necessarily violate 

Art.6.
116

 In a concurring opinion, the Courtôs President, Sir Nicolas Bratza, observed that the 

Courtôs judgment was óa good example of the judicial dialogue between national courts and the 

European Court on the application of the Conventionô.
117

 When the Horncastle case subsequently 

reached the ECtHR, it was held unanimously that no violation of Art.6 had taken place.
118

 The 

Courtôs press release declared that the decision óconcludes the judicial dialogue ... which 

commenced with the delivery of this Courtôs Chamber judgment in Al-Khawaja and Taheryô.
119

  

 This dialogic relationship was reiterated in a number of domestic judgments. In 

Pinnock,
120

 Lord Neuberger MR stated that uncritical adherence to the decisions of the ECtHR 
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could be óimpracticalô
121

 and óinappropriateô
122

 because it ówould destroy the ability of the 

[Supreme] court to engage in the constructive dialogue with the European court which is of value 

to the development of Convention lawô.
123

 The UK courts were therefore only required to follow 

clear and constant jurisprudence of the ECtHR to the extent that it is ónot inconsistent with some 

fundamental substantive or procedural aspect of our law, and ... does not appear to overlook or 

misunderstand some argument or point of principleô.
124

 In the case of Chester
125

 an even more 

comprehensive expression of the dialogic relationship was delivered. There, Lord Mance stated: 

The process [of judicial dialogue] enables national courts to express their 

concerns and, in an appropriate case such as R v Horncastle, refuse to follow 

Strasbourg case-law in the confidence that the reasoned expression of a diverging 

national viewpoint will lead to a review of the position in Strasbourg.
126

  

In Lord Manceôs view, the UK courts might ócontemplate an outright refusal to follow 

Strasbourg authority at the Grand Chamber levelô
127

 where it concerned ósome truly fundamental 

principle of our law or some most egregious oversight or misunderstandingô.
128

 In similar terms, 

Lord Sumption there reasoned that it was open to the UK courts to invite the ECtHR to consider 

óa change of heartô
129

 in such circumstances.  

 The second dimension to this dialogue is based on a rejection of strict adherence to the 

óno moreô stipulation of Ullah. This view is powerfully articulated in the case of Ambrose.
130

 

There, Lord Kerr used his dissenting judgment to criticise the óattitude of agnosticismô
131

 which 

he perceived within the majorityôs decision not to accord protection to the applicable Convention 

rights in the absence of a definitive Strasbourg case to support the finding. Taking issue with 

what he perceived as óUllah-type reticenceô,
132

 he argued: 

It is to be expected, indeed it is to be hoped, that not all debates about the extent of 

Convention rights will be resolved by Strasbourg. ... If the much vaunted dialogue 

between national courts and Strasbourg is to mean anything, we should surely not 
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feel inhibited from saying what we believe Strasbourg ought to find in future. Better 

that than shelter behind the fact that Strasbourg has so far not spoken and use it as a 

pretext for refusing to give effect to a right that is otherwise undeniable.
133

 

Lord Kerr developed this argument further in his Clifford Chance lecture.
134

 There, he suggested 

that óa pre-emptive, properly reasoned opinion by our courtsô
135

 on an issue which had not been 

subject to a Strasbourg ruling could be just as influential as an opinion expressing disagreement 

with Strasbourg. In his view, ó[f]or a dialogue to be effective, both speakers should be prepared, 

when the occasion demands it, to utter the first wordô.
136

 Lord Kerrôs dissident thinking in 

Ambrose, however, appeared to be embraced in the case of Rabone.
137

 There, Lord Brown 

remarked that the UK courts should not hesitate to reach a conclusion which óflow[s] naturally 

from existing Strasbourg case lawô,
138

 even if it appears to be ócarrying the case law a step 

furtherô.
139

 This would ópromote each of two frequently expressed aims: engaging in a dialogue 

with Strasbourg and bringing rights homeô.
140

  

 Once more, in Moohan,
141 

the Supreme Court reiterated this dialogic relationship:  

The courts of the United Kingdom are not bound by the judgments of the Strasbourg 

Court in interpreting the ECHR. ... There is room for disagreement and dialogue 

between the domestic courts and the Strasbourg Court on the application of 

provisions of the ECHR to circumstances in the UK. ... On occasion our domestic 

courts may choose to go further in the interpretation and application of the ECHR 

than Strasbourg has done where they reach a conclusion which flows naturally from 

Strasbourgôs existing case law...
142

 

Thus, a relationship based on dialogue can now be said to reflect the óorthodox approach of the 

UK courts to the jurisprudence of the European courtô.
143

 

 This shift in domestic judicial thinking has been pointedly encouraged by a number of 

ECtHR judges, particularly the former ECtHR President and UK judge, Sir Nicolas Bratza. In 
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2011, he sought to assure UK judges that óñStrasbourg has spoken, the case is closedò
144

 is not 

the way in which I or my fellow judges view the respective roles of the two courtsô.
145

 Observing 

that Lord Binghamôs reasoning in Ullah ósuggests a position of deference from which it is 

difficult to have an effective dialogueô,
146

 the former President called for óincreased dialogueô
147

 

between the courts. In his view, it is óright and healthy that national courts should continue to feel 

free to criticise Strasbourg judgments where those judgments have applied principles which are 

unclear or inconsistent or where they have misunderstood national law or practicesô,
148

 even 

refusing to follow them in order to provide the ECtHR the óopportunity to reconsiderô.
149

 Further, 

he remarked that it was óright and positive for the protection of human rights that the national 

courts, to use the words of Baroness Hale, should sometimes consciously leap ahead of 

Strasbourgô.
150

  

 2.5 The Rise of Informal Dialogue 

 There is a further dimension to the relationship between the UK courts and the ECtHR 

which has emerged since the enactment of the HRA. Alongside the dialogue through judgments 

is the rise of what the judges regularly describe as óinformalô
151

 dialogue between their courts in 

the form of meetings between senior UK and ECtHR judges. The first Annual Report of the 

ECtHR in 2001 details bilateral meetings between ECtHR judges and judges from a wide range 

of national constitutional and supreme courts.
152

  Notably, however, the first meeting between 

UK and ECtHR judges did not take place until 2006.
153

 Since then, bilateral and multilateral 

meetings between ECtHR and UK judges have been taking place on a near-annual basis.
154

 The 

value of these meetings has been stressed by consecutive Presidents of the ECtHR
155

 and a 
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number of senior UK judges,
156

 several of whom have called for them to take place on a more 

frequent basis.
157

  

3. The Research Questions 

In light of the discussion so far, it would not be unreasonable to argue that the relationship 

between the UK Supreme Court and the ECtHR is among the most dynamic and interactive of 

any which the Supreme Court shares with a court outside of its jurisdiction. Building on his 

seminal interview-based research on the decision-making of the Law Lords in the 1970s,
158

 

Paterson observes that the relationship between the UK courts and the ECtHR has indeed become 

ódynamic and vibrantô
159

 in recent years as a result of the Supreme Court Justices being óeager to 

develop the dialogue with Strasbourg in a way that gave greater room for manoeuvre than the 

slightly unedifying and sulky response of the House in AFô.
160

 The President of the Supreme 

Court, Lord Neuberger, has spoken to similar effect: ó...while UK judges may well initially have 

been too readily prepared to follow decisions of the Strasbourg court, we are now more ready to 

refuse to follow, or to modify or finesse, their decisions, as we become more confident in 

forming our own views about Convention rightsô.
161

 Pointing to the response of the ECtHR in its 

Al-Khawaja judgment, Paterson also notes that óStrasbourg seems as keen to enter into dialogue 

with the Supreme Court as the Supreme Court is with Strasbourgô.
162

 Thus, along with the 

dialogues between the Justices and legal counsel, between the Justices and their judicial 

assistants, and among the Justices themselves in their deliberations, Paterson argues that the 

dialogues with the ECtHR now form a crucial dimension of the ósocial and collective processô
163

 

of decision-making in the UKôs most senior court, with ófar more interaction ï oral and written ï 

between the two courts than there is with Luxembourgô
164

 and certain judgments ówritten 

consciously as a form of advocacyô.
165

 The same observations are made in Makôs study of 
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judicial decision-making in the senior courts of various jurisdictions.
166

 It notes the recognition 

by several Supreme Court Justices interviewed of the influence of the UK courts upon the 

decision-making of the ECtHR, and their efforts to maximise that influence by ówrit[ing] in a 

way which is attractive to the ECtHRô.
167

  

 Confronted with these developments, this thesis seeks to examine four questions. First, 

what is judicial dialogue in the context of the decision-making of the UK courts and the ECtHR? 

Second, what are its functions? Third, what is the role of the informal dialogue between these 

courts? Fourth, what is the role of the dialogue in legitimising the judgments of the UK courts 

and the ECtHR? The following sections will provide the justification for the first three questions, 

concerning dialogue, while the fourth question, which addresses the legitimising role of dialogue, 

is discussed in Part 4.  

 3.1 What is judicial ódialogueô in the context of the decision-making of the UK 

 courts and the ECtHR?  

 The need for exploration of this subject arises from what some consider to be the 

ópuzzleô
168

 of judicial dialogue: its popularity in academic and judicial thinking, on the one hand, 

and the óambiguities surrounding the very meaning ... and its practical implicationsô,
169

 on the 

other. Pérez, while embracing the concept as part of her theory of supranational adjudication for 

the European Court of Justice, acknowledges that its óprolific and ambiguous use has worked to 

mystify the meaningô.
170

 Similarly, Zoethout notes that it is óappealing and elusive, yet diffuse at 

the same timeô.
171

 However, because ó[e]veryone seems to have different associations with the 

termô,
172

 it is susceptible to the cynical charge that it simply ómeans anything its user wants it to 

meanô.
173

 The present context illustrates the problem. Dialogue between the UK courts and the 

ECtHR, as seen already in this chapter, has often been praised and further dialogue encouraged 

by the judges involved. However, it has been used to describe all manner of judgment-based 

interactions between the courts. Cross-citations,
174

 criticism,
175

 disagreement,
176

 agreement,
177
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influence,
178

 in either or both directions, to differing degrees, have all been considered to reflect 

dialogue between these courts.  

 Seeking to probe this wide-ranging use and thus decipher further what the UK and 

ECtHR judges understand by this dialogic relationship is not, to borrow a retort from Carolan, 

óan indulgently academic exercise in linguistic trivialitiesô.
179

 As discussed above, ódialogueô has 

become a central feature of the domestic case law on how the Strasbourg jurisprudence is 

approached by the UK courts, invoked across a significant body of case law, consisting of two 

judgments by the House of Lords
180

 and eight judgments of the Supreme Court.
181

 What is more, 

it appears to have taken a near permanent place in the narrative of national and ECtHR judges 

when discussing the relationship between their courts.
182

 Thus, it does not seem to be among the 

kind of judicially-invoked metaphors, observed by Bosmajian, which óappear once or twice and 

are never heard from againô.
183

 Instead, it is among those that have demonstrable óstaying power, 

become institutionalized and integral to judicial reasoning and judicial decision makingô.
184

 

Judicial dialogue might well mean ówhatever its users want it to meanô,
185

 but that should not 

deter scrutiny of what exactly judges mean when it becomes such a recurrent feature of their 

judgments. 

                                                                                                                                                                                     
Russian Federation, 10-11 May 2007) 

<http://www.echr.coe.int/Documents/Speech_20070511_Costa_Moscow_ENG.pdf> accessed 10 December 

2016 
175

 Lord Mance has observed that óThe process [of judicial dialogue] enables national courts to express their 

concerns...ô Chester (n 125) [27] (Lord Mance). The former ECtHR President, Sir Nicolas Bratza, has observed that 

in the interests of óincreased dialogueô, it is óright and healthy that national courts should continue to feel free to 

criticise Strasbourg judgmentsô. Bratza (n 7) 512 
176

 Lyons (n 96) [46] (Lord Hoffmann); Horncastle (n 4) [11] (Lord Phillips); Pinnock (n 3) [48] (Lord Neuberger), 

Chester (n 125) [27], [34] (Lord Mance) [137] (Lord Sumption), Moohan (n 104) [13] (Lord Hodge) 
177

 Costa observes a dialogue where the ECtHR óendorses the decision of a constitutional courtô. Costa, óSpeech to 

Russian Constitutional Courtô (n 174)  
178

 Lord Reed has observed: óThere is ... a dialectical process at work, as the European Court and national courts 

each influence the work of the otherô. Robert Reed, óForewordô in Bjorge, Domestic Application of the ECHR (n 

143) vii 
179

 Eoin Carolan, óDialogue isnôt Working: the Case for Collaboration as a Model of LegislativeïJudicial 

Relationsô (2016) 36(2) LS 209, 210 
180

 Lyons (n 96) [46] (Lord Hoffmann); In re P (n 99) (Lord Hoffmann) [35] 
181

 Horncastle (n 4) [11] (Lord Phillips); Pinnock (n 3) [48] (Lord Neuberger); Ambrose (n 130) [130] (Lord Kerr); 

Rabone (n 137) [112] (Lord Brown); Chester (n 125) [27] (Lord Mance), [137] (Lord Sumption); R (Nicklinson) v 

Ministry of Justice [2015] AC 657, [117] (Lord Neuberger); R (Haney, Kaiyam and Massey) v Secretary of State for 

Justice [2015] 1 AC 1344, [18]-[21] (Lord Mance and Lord Hughes); Moohan (n 104) [13] (Lord Hodge); Akerman-

Livingstone v Aster Communities Limited [2015] 1 AC 1399, [20] (Lady Hale) 
182

 The Official Opening of the Judicial Year at the ECtHR, with its permanent title óDialogue between Judgesô 

provides a good example. European Court of Human Rights, Implementation of the Judgments of the European 

Court of Human Rights: a Shared Judicial Responsibility? (Dialogue between Judges, Council of Europe 2014) 
183

 Haig Bosmajian, Metaphor and Reason in Judicial Opinions (Southern Illinois University Press 1992) 3 
184

 ibid 
185

 Zoethout (n 171) 175 



19 
 

 The need to further probe the meaning behind this concept also arises from what is, on 

some accounts at least, a darker side to the judicial use of such concepts. The Justice of the 

Supreme Court, Lord Sumption, has cautioned: 

From time to time, English judges devise catch-phrases devoid of legal meaning 

in order to describe concepts which they are unwilling or unable to define. ... 

Now, I am not so austere that I would deny judges the right to use the odd slogan. 

But there are I think circumstances in which the use of catch-phrases ..., which 

have little or no legal content, is positively dangerous. This is because they tend 

to be a substitute for analysis. They mask what the court is really doing and why 

... [and] may divert attention from considerations which are legally a great deal 

more significant.
186

 

Applied to the present discussion, such remarks beg the question: is ódialogueô to be considered 

one of those dangerous catch-phrases, devoid of legal meaning, masking what the courts are 

really doing and why, diverting attention from more significant legal considerations? Given his 

Lordshipôs own willingness to employ the concept of dialogue,
187

 this seems unlikely to be his 

view. In this respect, however, it is notable that Lord Kerr, having previously written favourably 

of dialogue between the UK courts and the ECtHR,
188

 has since become critical of the notion: 

ó...as a matter of principle Strasbourg and the national courts cannot be engaged in much of a 

dialogue, because they are necessarily having different conversationsô.
189

 The ECtHR, he 

observes, ó...must decide each case despite what the national courts have saidô.
190

 Combined with 

Lord Sumptionôs warning of the dangers of judicial slogans, Lord Kerrôs concerns arguably 

justify a further enquiry into the judicial meaning behind this concept.  

 An additional reason to discern the form of dialogue between these courts relates to 

developments in the domestic case law. If it is the case that the UK courts and the ECtHR are 

engaged in dialogue through their judgments, it would appear that the dynamics of this dialogue 

are in a state of flux. Several commentators have noted what is frequently labelled the common 
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law óresurgenceô
191

 in UK human rights adjudication. The entering into force of the HRA is 

thought to have marked the beginning of an óeclipse of common law by Convention rightsô.
192

 

Developments in the Supreme Court in recent years, however, suggest that the eclipse has now 

passed. In Osborn v Parole Board,
193

 Lord Reed observed: óthe error é is to suppose that 

because an issue falls within the ambit of a Convention guarantee, it follows that the legal 

analysis of the problem should begin and end with the Strasbourg case lawô.
194

 On the correct 

approach, óthe starting point [is] our own legal principles rather than the judgments of the 

international courtô.
195

 The same thinking has been echoed forcefully in subsequent cases at the 

Supreme Court,
196

 where the Justices have lamented the óbaleful and unnecessary tendency to 

overlook the common lawô.
197

 Masterman and Wheatle thus observe that ó...after a period of 

relative dormancy, the common law is being reasserted as an important source of rights 

protectionô.
198

 According to Elliott, there are three dimensions to this resurgence consisting of the 

resilience, primacy and dynamism of the common law.
199

 The resilience refers to the ómodest 

proposition that common law rights survive the HRAô.
200

 The primacy reflects the view that the 

common law óshould form the focal point when human rights arguments are madeô,
201

 and the 

dynamism refers to the view that óthe common law has continued not only to exist, but also to 

evolveô
202

 since the enactment of the HRA. The question, therefore, is how this development 

might influence or shape the dialogue between the courts, as the primacy and dynamism of the 

common law resurgence in particular see the reasoning of the UK courts in human rights 

adjudication shift focus away from the Convention arguments and the Strasbourg case law.   
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 3.2 What are the functions of judicial dialogue in the context of the decision-

 making of the UK courts and the European Court of Human Rights? 

 The second research question can be justified by the sheer breadth of functions which 

have been attributed to the concept of judicial dialogue within the academic literature. It is linked 

to cross-influence between courts,
203

 the enhancement of the quality of judicial reasoning,
204

 

mutual accommodation,
205

 judicial empowerment,
206

 the strengthening of human rights 

protection,
207

 and, most radically, the development of a new legal order based on 

transgovernmentalist networks.
208

 The point need not be laboured. Rather than diminishing the 

need for research, it can be argued that these various functions underline the importance of 

understanding the judicial embrace of dialogue within the context of the relationship between the 

UK courts and the ECtHR. To what extent are the judges using this dialogue to influence one 

another, to enhance the quality of their reasoning, to accommodate or empower themselves or 

one another? The timing of the common law resurgence, alongside a number of the cases in 

which the UK courts have stressed a relationship with the ECtHR based on dialogue, raises a 

further question of whether, and to what extent, these developments are functionally related. 

 3.3 What is the role of informal d ialogue between the UK courts and the 

 European Court of Human Rights? 

 The third research question arises from the lack of clarity as to the role of informal 

dialogue taking place through periodic meetings between senior UK and ECtHR judges. While 

much praised, the insights offered by the participating judges, with the notable exception of Lady 

Justice Arden,
209

 the UK judiciaryôs Head of International Judicial Relations, have tended to be 

confined to the improvement of ómutual understandingô
210

 and the maintenance of the óhigh 

degree of respectô
211

 between their courts. Meanwhile, the academic debates on meetings 

between judges from different jurisdictions have often focused on the extent to which this form 
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of dialogue encourages the participants to cite one anotherôs judgments in their decisions.
212

 

Given, however, that both the UK courts and the ECtHR routinely cite and examine the otherôs 

judgments, it seems unlikely that meetings between their judges serve the function of 

encouraging further cross-citation.  

 The need to explore the role of these meetings also arises from the indeterminacy of the 

relationship between these courts. Krisch argues that European human rights law consists of a 

pluralistic, óopen architectureô
213

 in which inter-institutional relationships are increasingly 

ó...governed not by an overarching legal framework but primarily by politics, often judicial 

politicsô.
214

 In his view, the s.2 HRA duty on the UK courts to ótake into accountô the judgments 

of the ECtHR provides a good example of this open architecture. It reflects the kind of óinterface 

normô
215

 between legal regimes which óconfers discretion on courts to situate themselves towards 

other orders as they pleaseô.
216

 In this way, it is óbuffered by a political element ï an element that 

is not fully determined by law but leaves the relationship, to an important extent, openô.
217

 Krisch 

suggests that this provides the space for ójudicial politicsô
218

 in the form of ódiscretion and 

realismô.
219

 On this analysis, and given the importance that has been attached by UK and ECtHR 

judges to the role of informal dialogue, it would not be unreasonable to infer that these 

interactions can play an important role within the space for judicial politics provided by s.2 HRA.  

4. What is the role of judicial dialogue in legitimising the respective judgments of the UK 

courts and the ECtHR?     

 4.1 The Concept of Legitimacy 

 The fourth and central research question addressed by this thesis examines how the UK 

courts and the ECtHR have drawn upon the concept of judicial ódialogueô and the practices 

underpinning that term in order to legitimise their judgments. Legitimacy is not easily defined. 

Shany notes that it is a ófully open-endedô
220

 term that óbuilds bridges across constituencies, 

and ... combines ideas about law, morality, and empirical realityô.
221

 The quality of legitimacy 

might be ascribed to a legal system, an institution, such as a court, parliament or executive body, 
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a decision, a legal text or a norm.
222

 Applied in this way, its meaning goes beyond the ógeneral 

conceptô of legitimacy which treats ólegitimateô and óillegitimateô as terms of mere óapprobation 

and disapprovalô.
223

 Here, legitimacy concerns what is variably termed the óvalidation of 

powerô
224

 or the ójustification and acceptance of political authorityô
225

 (authority being óa 

relational notion whereby one actor has a claim of obedience upon anotherô).
226

  

The concept of legitimacy is distinguished by its legal, normative and descriptive 

dimensions.
227

  First, the ólegalist notion of legitimacy via legalityô,
228

 also known as óformalô
229

 

legitimacy, focuses on whether óall requirements of the law are observed in the creation of the 

institution or systemô.
230

 Further, it looks at whether actors have the ólegal authority they claim 

and whether their decisions accord with the principles of legalityô.
231

 Second, legitimacy as a 

ófull-blooded normative termô
232

 looks to the óconditions or reasons that justify the claim to 

authoritativenessô.
233

 These reasons provide what Habermas describes as an institutionôs 

óworthiness to be recognizedô.
234

  

Descriptive legitimacy, also known as sociological or ósubjectiveô
235

 legitimacy, looks at 

ówhether [an institutionôs] authority is accepted by relevant audiencesô.
236

 According to Weiler, 

legitimacy from this view connotes óa broad, empirically determined, societal acceptance of the 

systemô.
237

 Traditionally, this was measured by compliance with the acts or decisions of a site of 

authority ï what Bentham termed the ódisposition to obeyô
238

 on the part of the governed. Thus, 
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legitimacy is often treated synonymously with the ódiffuse supportô
239

 or the óreservoir of 

goodwillô
240

 enjoyed by an institution: that ówhich makes people willing to defer even to 

unpopular decisions and helps sustain the institution through difficult timesô.
241

 For Weber, 

however, legitimacy derives from the belief in the rightful rule of governing institutions on the 

part of the governed.
242

 Here, ówhat makes a certain practice of power legitimate is the process 

through which authority justifies its exercise of power and gains social acceptanceô.
243

 

Legitimacy from this perspective, however, retains a normative dimension. Bodanksy notes that 

it is óconceptually parasitic on normative legitimacy since beliefs about legitimacy are usually 

beliefs about whether an institution, as a normative matter, has a right to ruleô.
244

 For this reason, 

several scholars have turned to Beethamôs understanding of legitimacy which seeks to bridge the 

two.
245

 This stresses the link between peopleôs beliefs in an institutionôs legitimacy, on the one 

hand, and their normative reasons for holding those beliefs, on the other. Here, the focus is óthe 

reasons social actors hold for supporting institutionsô.
246

 These are described by Beetham as 

ónormative expectationsô:
247

 socially-embedded standards of normative legitimacy.
248

 From this 

perspective, a ógiven power relationship is not legitimate because people believe in its 

legitimacy, but because it can be justified in terms of their beliefsô.
249

 

On this basis, it can be said that courts sustain their legitimacy because they can justify 

the exercise of their power in terms of the beliefs of those subject to their authority. In line with 

this approach, this thesis examines how the UK courts and the ECtHR use dialogue and the 

practices associated with that term in order to justify their authority in terms of the beliefs of 

those subject to their rulings. Weber argued that óExperience shows that ... every such system 
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attempts to establish and to cultivate the belief in its legitimacyô.
250

 In a similar vein, Berger and 

Luckmann observed that ó[i]nstitutions ... are legitimated by living individualsô
251

 who seek to 

ójustif[y] the institutional order by giving a normative dignity to its practical imperativesô.
252

 

Judges are no exception. They are not passive actors but central to the legitimacy of the courts in 

which they operate. Krisch notes that ólegitimacy considerationsô
253

 are among the key factors 

which influence judicial decision-making. On the one hand, judges will take opportunities to 

enhance the legitimacy of their courts as an institution.
254

 On the other hand, their actions can be 

tempered by opposing legitimacy considerations, particularly the ófear of a backlashô.
255

 In this 

regard, Baumôs research in the United States indicates that judges are acutely conscious of their 

audiences, who consist not only of their colleagues, the public, the other branches of government, 

but óthe legal community, including judges on other courtsô,
256

 from whom they seek acceptance. 

Likewise, Poole has argued that the ópoliticisationô
257

 of the UK judiciary following the conferral 

of their new powers under the HRA may have ushered in an increasingly audience-conscious 

form of decision-making. He suggests that óif it is true that individual judges themselves feel as 

though their judgments are under closer scrutiny, then we might expect them to respond by trying 

to persuade this newly interested audience that the new powers they are wielding are being used 

in a proper mannerô.
258

 In Pooleôs view, this would make more common óthe self-conscious 

consideration of likely political ramifications in the process of formulating judgmentsô.
259

  

 4.2 Legitimacy Challenges to the UK Courts and the ECtHR 

 The emergence of dialogue between the UK courts and the ECtHR has an important 

contextual dimension. The powers of the UK courts under the HRA and the role of the ECtHR in 

the UK legal system have faced repeated challenges to their legitimacy. Both courts have faced 

the threat of court ócurbingô
260

 in the form of proposals by the UK government to repeal the 
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HRA,
261

 reduce the legal status of final judgments of the ECtHR against states from binding in 

international law to óadvisoryô,
262

 and even withdraw the UK from the ECHR system 

completely.
263

 There have been severe attacks on the legitimacy of the ECtHR in particular, 

fuelled by its adverse rulings against the UK in respect of the disenfranchisement of prisoners,
264

 

the deportation of terrorist suspects
265

 and the issuing of whole life prison sentences.
266

 Bates 

notes here that ó...at the core of the strained relationship [between the UK and the ECtHR] are 

concerns over ... the legitimacy of Strasbourgôs influenceô.
267

 This position óquestions why and 

how Strasbourg has the power that it has to (in effect) override what are generally seen to be 

reasonable British positionsô,
268

 whether legislative or judicial. Further, critics of the ECtHR take 

particular issue with its evolutive interpretive approach, according to which the ECHR is óa 

living instrument ... which must be interpreted in the light of present day conditionsô.
269

 The 

former Law Lord, Lord Hoffmann, for example, criticised it as óthe banner under which the 

Strasbourg court has assumed power to legislate what they consider to be required by ñEuropean 

public orderòô,
270

 an approach for which it lacked the óconstitutional legitimacyô.
271

 Likewise, 

Lord Sumption has criticised the ECtHR as óthe international flag-bearer for judge-made 

fundamental law extending well beyond the text which it is charged with applyingô.
272

  

 The UK courts have also faced challenges. The significant new powers bestowed by the 

HRA brought with them the dilemmas and uncertainty as to the boundaries of their use. Lord 

Justice Sales here has noted that the UK courts are now ó...inevitably political courts in the small 

ñpò sense that in applying Convention rights they enter more fully into ruling on issues of policy 
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than was the case for the domestic courts before the HRAô.
273

 As such, ó[t]he legitimacy and 

coherence of their activities will always be subject to democratic or populist pressuresô.
274

 In the 

same vein, Masterman has observed that the ósignificant margin of discretionô
275

 bestowed by s.2 

HRA raised new questions for the ólegitimacy of the judicial role under the HRAô,
276

 in particular 

to óthe idea of maintaining legitimacy in judicial decision-makingô.
277

 Further, the concerns over 

an undue influence being accorded to the ECtHR have fuelled some of the criticisms that the UK 

courts had taken a needlessly deferential approach to the ECtHR. The former Lord Chancellor, 

Lord Irvine, argued that it was imperative that the UK courts counter the perception that they are 

ómerely agents or delegates of the ECHR and CoE ... regard[ing] it as their primary duty to give 

effect to the policy preferences of the Strasbourg Courtô.
278

 Such deference was ódamaging for 

our courts' own legitimacy and credibilityô
279

 and ówould gravely undermine, not enhance, 

respect for domestic and international human rights principles in the United Kingdomô.
280

 

 The criticisms against the UK courts and the ECtHR do not mean that either necessarily 

lacks legitimacy. Føllesdal, Schaffer and Ulfstein point out that ó...the fact that some of those 

addressed by authority protest and critique surely does not necessarily imply that an institution is 

illegitimate in normative termsô.
281

 The reality, however, is much harsher, particularly for the 

ECtHR, because ócompliance often requires that subjects believe that an authority is normatively 

legitimateô.
282

 A lack of compliance, in turn, can further undermine legitimacy: ó...whether a 

subject is morally obligated and motivated to comply may depend on whether the agent has 

reason to believe that others will also endorse the norm, for instance because they regard it as 

legitimate, for whatever reasonô.
283

 

Indeed, the judges have shown themselves to be acutely conscious of the difficulties that 

they face. The former ECtHR President, Dean Spielmann, has remarked: 

We face a constant challenge as regards the acceptability of our decisions. This 

question is all the more sensitive as our legitimacy is conferred on us by the 
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States that we find against, and our position is therefore far from easy. We do not 

follow a particular judicial strategy, but it goes without saying that we do think 

about how our judgments will be received.
284

 

Likewise, the Court of Appeal judge, Sir John Laws, observing that ólawôs authority rests upon 

public beliefô,
285

 has expressed concern that where óthe law is or seems to be driven by decisions 

of the Strasbourg court ... the resulting fears and resentments may undermine the confidence 

which thinking people ought to haveô
286

 in the ability of the domestic courts to use foreign 

sources of law.   

 4.3 Harnessing the Legitimising Potential of Dialogue? 

 Against this background, the judicial invoking of the concept of ódialogueô is significant. 

The popularity of this concept within the academic literature is partly explained by its 

legitimising potential. Tremblay notes that óthe idea that some form of dialogue, discussion, 

communication, deliberation, or discourse may confer legitimating force on political authority 

and decision making has been a recurrent theme in contemporary legal, political, and social 

philosophyô.
287

  

 The long-running debates over the ócounter-majoritarianô difficulty associated with the 

judicial review of democratically-enacted legislation are a case in point. Here, the idea of 

constitutional dialogue has become a common, albeit disputed, retort to the contention that courts 

lack the legitimacy to interfere with legislation. The crux of constitutional dialogic theory, as 

explained by Briant, is that óthe judiciary is not (or should not be) the final arbiter of the content 

of rights, but rather interacts with the legislature through ñconstructive dialogueò to determine 

their contentô.
288

 Instead of one dictating to the other, the two óparticipate in a dialogue regarding 

the determination of the proper balance between constitutional principles and public policies, 

and, this being the case, there is good reason to think of judicial review as democratically 

legitimateô.
289

  

 The legitimising force of this idea has not only attracted academic attention, however. 

The seminal article on ódialogueô
290

 between the Canadian Supreme Court and legislature by 
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Hogg and Bushell was written, as the authors later put it, óto challenge the anti-majoritarian 

objection to the legitimacy of judicial reviewô.
291

 Their suggestion was that a judicial decision 

which strikes down legislation could be considered part of a dialogue if the decision could be 

óreversed, modified, or avoided by the ordinary legislative processô.
292

 Where this was the case, 

they argued, óany concern about the legitimacy of judicial review is greatly diminishedô.
293

 

Carolan notes that the article was óan empirical riposte to allegations of judicial supremacy in the 

exercise of the courtsô judicial review powersô.
294

 However, its óimplicit support ... for the 

democratic legitimacy of judicial reviewô
295

 gave the concept an allure that proved irresistible 

even to the Canadian courts themselves,
296

 not merely as a descriptive choice but as a ónormative 

template for the legislativeïjudicial relationshipô.
297

 The Canadian Supreme Court began to 

declare that óthe law develops through a dialogue between courts and legislaturesô
298

 and that the 

judiciaryôs was ónot necessarily the last word on the subjectô.
299

 Further, it was reasoned that the 

ó...dialogue between and accountability of each of the branches have the effect of enhancing the 

democratic process, not denying itô.
300

 

 Thus, the UK Supreme Court is not the first to have been tempted by this concept. The 

parallels, however, mean that it can be plausibly asked whether that court, like its Canadian 

counterpart, invoked the concept of dialogue as a response to the legitimacy challenges which 

they faced regarding a particular inter-institutional relationship. Their particular challenges, of 

course, concerned their relationship with another court, but the thinking appears similar: an 

attempt to rebut allegations of an over-concentration of power in one (judicial) institution at the 

expense of another, and thereby confer legitimacy.   

 The question is particularly merited given that both the UK courts and the ECtHR have 

shown themselves responsive to challenges to their legitimacy. As mentioned earlier, Poole has 

contended that the conferral of the expanded powers of judicial review under the HRA may well 

have fostered an increasingly strategic form of decision-making as the public scrutiny of the 
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courts intensified.
301

 In this regard, Clayton has observed that s.2 HRA posed óimmense practical 

difficultiesô
302

 to the UK courts in the early years of the HRA after the UK government appeared 

to resile from its support for the HRA in its commitment to the ówar on terrorô, and became 

particularly critical of judicial decisions under that legislation.
303

 With Tomlinson, he argues that 

the strict approach of the UK courts to the Strasbourg jurisprudence, particularly regarding the 

duty to do óno moreô than the ECtHR, was their way of seeking ódemocratic legitimacy by means 

of a self-denying ordinanceô.
304

 Amos has written to similar effect: óBy making it clear that they 

were merely doing what the ECtHR required, their Lordships effectively absolved themselves 

from direct responsibilityô.
305

 The ECtHR has also shown itself adept to responding to legitimacy 

challenges. Madsen has argued that early in the life of the ECtHR it was the sensitivity of its 

judges to the courtôs lack of legitimacy which allowed it to thrive and expand in later years. To 

this end, it employed a óself-constrained legal diplomacyô,
306

 whereby ójurisprudential 

developments were clearly balanced with diplomatic considerationsô.
307

 Madsen suggests that 

this was made possible by the ólegal-political reflexivity of the small legal elite inhabiting the 

Court during the first 20 years or so, who implicitly understood when to hold back and when to 

push for European human rightsô.
308

  

4. The Thesis and its Structure 

The thesis argues that the UK courts and the ECtHR have utilised the judicial ódialogueô between 

their courts as a means of legitimising their respective judgments in response to the direct 

challenges to their human rights adjudication.  It will seek to demonstrate that the manifestations 

of dialogue, both through judgments and through meetings, embody the mutual participation, 

mutual accountability and the ongoing revision and refinement of arguments by these courts, 

each of which can contribute to judicial legitimacy at the domestic and European levels. 

However, it will also make the case that this legitimising potential is limited, with one particular 
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manifestation of dialogue ï the open disagreement by national courts with a judgment of the 

ECtHR ï carrying a delegitimising potential for the Convention-based system of human rights 

protection. As outlined above, the thesis develops these arguments by addressing four questions. 

First, what is judicial ódialogueô in the context of the decision-making of the UK courts and the 

ECtHR? Second, what are its functions? Third, what is the role of the informal dialogue between 

these courts? Finally, what is the role of judicial dialogue in legitimising the judgments of the 

UK courts and the ECtHR? 

 Chapter 2 sets out the methodology which underpinned the research. It offers an overview 

of the conceptual difficulties in the existing literature on the concept of judicial dialogue, as well 

as the different functions which have been ascribed to it. In doing so, it seeks to provide the 

justification for a qualitative, interview-based study with the judges at the centre of the dialogue 

between these courts. It sets out the research design and justifies the methodological decisions 

taken during the course of the research.  

 Drawing upon the interviews with the judges, the domestic and Strasbourg case law, and 

extra-judicial literature, Chapters 3 to 6 sequentially explore the four research questions. Chapter 

3 attempts to clarify the form of dialogue through judgments, as understood by the judges. While 

a precise definition proves elusive, it concludes that this form of ódialogueô refers to a process by 

which the courts, subject to practical and normative constraints, exchange views and seek to 

influence one another through their judgments. This definition does not differ radically from 

existing understandings of judicial dialogue. However, the data make clear the extent of the 

strategic thinking on the part of the judges in their efforts to persuade one another.  

 In Chapter 4, the thesis explores the functions attributed by the judges to the judgment-

based dialogue between their courts. It argues that dialogue purports to mitigate the tensions 

arising from their differing institutional perspectives, prevailing legal traditions and overlapping 

jurisdictions in the interpretation and application of the Convention rights. Dialogue is used as a 

way of increasing the procedural flexibility of the Convention system, challenging domestic 

judicial complacency, improving the quality of the principles applied by the ECtHR and, in the 

case of the UK courts, bolstering judicial identity.  

 In Chapter 5, the focus shifts to the dialogue taking place through periodic meetings 

between the UK and ECtHR judges. As with the discussion of dialogue through judgments, it 

examines the form of the meetings ï the frequency of their occurrence, the participants involved, 

and the format and tone of the discussions ï and their significance. It identifies a number of 

procedural, substantive and diplomatic functions; each possesses its own value but also appears 

aimed at furthering the realisation of a relationship of subsidiarity between the courts. 
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 In Chapter 6, the various conclusions on the nature and functions of judgment-based and 

informal dialogue between these courts are drawn together in order to arrive at the conclusions 

on its legitimising role. The chapter sets out in greater detail the nature of the legitimacy 

challenges confronting the UK courts and the ECtHR: the jurisdictional pluralism that defines 

their relationship, the need for the ECtHR to maintain the consent of the national authorities 

across the Council of Europe, demonstrate respect for national legal traditions and decision-

making, while maintaining the guise of legal as opposed to discretionary decision-making. The 

UK courts face the charges of undue deference to the ECtHR and the lack of óownershipô 

ascribed to the rights under the HRA which it is their responsibility to uphold. It argues that three 

features of discourse, as understood in political theory, permeate the processes of dialogue 

described by the judges and which manifest through the case law: mutual participation, mutual 

accountability and the ongoing revision and refinement of arguments, each performing 

legitimising functions within the context of the relationship between the courts and the particular 

legitimacy challenges which they face. It places these arguments into a wider context to argue 

that ódialogueô simply reflects one part of two broader, parallel legitimacy strategies pursued by 

the courts: the strengthening of subsidiarity by the ECtHR, on the one hand, and the enhancement 

of domestic judicial autonomy in human rights adjudication, on the other.  

 Having explored the legitimising potential of dialogue between these courts, the final 

chapter of the thesis offers a normative critique of the principal form of dialogue through 

judgments ï a sequential process by which the national courts disagree with the ECtHR and the 

ECtHR, in turn, revises its jurisprudence. It argues that this practice carries the potential to 

delegitimise the ECHR system by promoting a disposition to disobey on the part of national 

courts and indeed other addressees of ECtHR rulings across the Council of Europe. It submits 

that repeated challenges to the judgments of the ECtHR has placed its reasoning under strain as it 

has sought to accommodate domestic judicial concerns, and that the apparent salience given to 

the political climate in the UK at the time of key judgment has fuelled concerns with an 

abandonment of legal principle, diluting its authority and risking further challenge by other 

national authorities.   

 

 

 

 



33 
 

Chapter 2  
Methodology  

To restrict oneôs inquiry to the judgements of the courts, the end-products of the 

decision-making process, rather than scrutinising the dynamics of the process 

itself, is in some sense no more intellectually satisfying than attributing Christmas 

presents to Santa Claus, or babies to storks.
1
 

- Alan Paterson, The Law Lords 

1. Introduction  

The introductory chapter outlined the four research questions addressed by this thesis. First, what 

is judicial ódialogueô in the context of the decision-making of the UK courts and the ECtHR? 

Second, what are its functions? Third, what is the role of the informal dialogue between these 

courts? Fourth, what is the role of judicial dialogue in legitimising the judgments of the UK 

courts and the ECtHR?  

 The task of answering these questions was undertaken using a qualitative research design 

consisting of in-depth interviews, thematic analysis, case law, and desk-based and library 

research. The traditional methodology of doctrinal legal research in the use of statutes and case 

law óéto identify, analyse and synthesise the content of the lawô
2
 was deemed to be an 

inadequate strategy for answering the research questions. As was shown in the opening chapter, 

both ódialogueô and ólegitimacyô are disputed concepts which extend beyond law. óDialogueô in 

particular has been attached to interactions between judges which occur both within and outside 

of the context of their judgments. It was thus felt that the use of case law alone would provide 

limited insights in reaching an understanding as to the role of these interactions in legitimising 

the judgments of these courts. Patersonôs quip over the limitations of relying solely on case law 

was made specifically in the context of his seminal study of the decision-making process of the 

former Judicial Appellate Committee of the House of Lords. Nonetheless, his words underline 

the importance of seeking to understand judicial interactions, which transcend the narrow 

confines of written judgments, using a methodology which also looks beyond those judgments. 

 The aim of this chapter is to justify the methodological decisions which guided the 

research. Parts 2 and 3 outline the existing research on the two forms of dialogue ï judgment-

based and face-to-face ï discussed in the introductory chapter and its limits. With regards to 

dialogue through judgments, Part 2 observes divergent understandings within the scholarship as 

                                                           
1
 Alan Paterson, The Law Lords (Macmillan Press 1982) 1-2 

2
 Terry Hutchinson, óDoctrinal Research: Researching the Juryô in Dawn Watkins and Mandy Burton (eds), 

Research Methods in Law (Routledge 2013) 7, 9 



34 
 

to the form of the interactions, the degree of reciprocity involved in those interactions, and the 

presence of varied normative positions as to how dialogue through judgments should proceed, 

based on different views as to the nature of the judicial role under the Human Rights Act (HRA) 

1998.  In Part 3, the chapter observes the wide-ranging functions which have been ascribed to the 

idea of judicial dialogue, alluded to in the introductory chapter. In respect of the functions of 

face-to-face dialogue between judges of the courts, however, it notes an information gap 

necessitating further research into this area. In Part 4, the chapter offers a justification for the 

research design and the interpretivist approach to the study of judicial dialogue based on the 

limitations of the existing research, and the qualitative method which structured the research 

process. The remaining parts of the chapter justify each aspect of the research design. Part 5 

addresses the use of in-depth interviewing and its limitations in this context, while the sampling 

choices and issues of access are set out in Part 6. An explanation of the choice of interview 

questions is provided in Part 7, and the method of thematic analysis applied to the interview 

transcripts is set out in Part 8. The other materials which were relied upon for this research are 

addressed in Part 9. The research-ethical considerations can be found in the Appendices.  

2. Discerning Dialogue in the Judgments of the UK Courts and the ECtHR  

2.1 What counts as ódialogueô?  

Dialogue through the medium of judgments is generally considered to be defined by two 

features. First, it involves interaction between courts in the form the explicit citation by one court 

of the judgments of courts from outside of its jurisdiction.
3
 A court might cite the judgment of a 

national or supranational counterpart for its óminor relevanceô,
4
 as a point of discussion in the 

reasoning before ódistinguishingô
5
 it or because they are óófollowingô ... [the judgment] as some 

sort of authorityô,
6
 and it thus ócontributes directly to the holding of the caseô.

7
 The act of 

citation, however, is said to allow judges óto comment on foreign courts' interpretations of a 

                                                           
3
 Gelter and Siems observe, however, that óThere can also be dialogue between highest courts that is not reflected in 

cross-citations ...we do not know how much foreign case law may matter behind the scenes all the while that judges 

... do not mention it explicitly in their opinionsô. Martin Gelter and Mathias Siems, óNetworks, Dialogue or One-

Way Traffic? An Empirical Analysis of Cross-Citations Between Ten of Europeôs Highest Courtsô (2012) 8(2) 

Utrecht L Rev 88, 99 
4
 Christopher McCrudden, óA Common Law of Human Rights? Transnational Judicial Conversations on 

Constitutional Rightsô (2000) 20(4) OJLS 499, 512 
5
 ibid 

6
 ibid 

7
 Taavi Annus, óComparative Constitutional Reasoning: The Strategy of Selecting the Right Argumentsô (2004) 14 

Duke J Comp. & Int'l L 301, 311 
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particular normô
8
 and to thereby signal ójudicial willingness (and even eagerness) to become part 

of a broader international discourseô.
9
 

Second, what is said to distinguish dialogue from isolated citations is the óelement of 

reciprocityô
10

 between the courts involved in the form of an óexchange of views and 

experiencesô.
11

 In this respect, dialogue is often distinguished from the óone-way transmissionô,
12

 

óone-way trafficô,
13

 óreceptionô
14

 or ómonologuesô
15

 of ideas between courts, each referring to the 

situation where óa court whose ideas or conclusions are borrowed by foreign courts, whether on 

the national or supranational level, is not a self-conscious participant in an ongoing 

conversationô.
16

 Dialogue, instead, is said to be characterised by courts ómutually reading and 

discussing each otherôs jurisprudenceô.
17

 According to P®rez, it consists of óan ongoing exchange 

of argumentsô
18

 albeit one which ódevelop[s] in a fragmented manner since the exchanges ... 

occur case by caseô.
19

 De Witte similarly notes that óa real dialogue, with mutual exchange of 

arguments, requires a series of subsequent references in different cases raising similar 

problemsô.
20

 For this reason, Slaughter, the ómost visible and influential proponentô
21

 of the 

concept, suggests that ódirect dialogueô
22

 between courts consists of ócommunication between 

two courts that is effectively initiated by one and responded to by the otherô,
23

 and underpinned 

by óan awareness on the part of both participants of whom they are talking to and a 
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19
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104(6) Mich L Rev 1321, 1328 
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corresponding willingness to take account of the responseô.
24

 Thus, the idea is that the cross-

citations between particular courts are ócharacterized by such a degree of mutual engagement and 

substantive debate that it amounts to an ongoing conversation conducted through the medium of 

judicial opinionsô.
25

  

Turning to the context of interest, however, academic accounts vary as to the form of 

judgment-based dialogue between the UK courts and the ECtHR. There are three issues here. 

The first two are descriptive. First, while dialogue is generally thought to be characterised by 

explicit interactions, the nature of the interactions to which the term dialogue has been applied is 

extremely wide. Second, although dialogue through judgments is usually defined by reciprocity 

between the courts involved, there are differences of view as to the directness of that reciprocity. 

The third issue is normative. There are striking differences of view as to how a dialogue between 

these courts should take place, based on divergent views as to the nature of the domestic judicial 

role under the HRA.  

2.2. A Spectrum of Dialogic Interactions  

In the introductory chapter, it was seen that ódialogueô refers to a ódiscussion between two 

or more people or groups, especially one directed towards exploration of a particular subject or 

resolution of a problemô,
26

 with connotations of discussion, collaboration, agreement, 

disagreement and opposition. This malleability has allowed the term to be applied to a wide 

range of judgment-based interactions between the UK courts and the ECtHR. One way of 

categorising these interactions is via a spectrum of cooperation and contestation
27

 or, as the 

former ECtHR President, Jean-Paul Costa has put it, between óconsensualô
28

 dialogue and 

dialogue based on óconflictô.
29

  

There are two broad forms of interaction that might be considered to reflect consensual 

dialogue. First, it is said that such a dialogue can take place where the national courts apply the 

judgments of the ECtHR. Young suggests that ódialogue between the two courts can be facilitated 

when national courts take account of decisions in the Strasbourg court, recognising the way in 
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rd
 edn, OUP 2010)  

27
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which the court has interpreted Convention rights in the past and predicting future refinements of 

the definition of Convention rightsô.
30

 Similarly, Costa observes such a dialogue where a national 

court ócoordinates its decisions with the Strasbourg caselaw, adhering to it and, above all, being 

guided by itô.
31

 Second, it has been suggested that a consensual dialogue takes place where the 

ECtHR agrees with a judgment of national courts; it ónot only endorses the decision of a 

constitutional court but uses the reasoning in its own decisionô.
32

 Masterman construes dialogue 

in this way as the process of óupward influence of national courtsô.
33

 Particular emphasis has thus 

been placed on the potential for consensual dialogue on those occasions where the UK courts 

develop the Convention principles in areas where there is no óclear and constantô
34

 jurisprudence 

from the ECtHR. In the view of the former Lord Chancellor and leading architect of the HRA, 

Lord Irvine, such areas in which the ECtHR has not reached a settled view offer the UK courts 

óthe greatest scope to enter into a productive dialogue with the ECHR, and thus shape its 

jurisprudenceô.
35

  

Dialogue based on contestation, or óconflictualô
36

 dialogue, could also be said to 

encompass two broad forms of interaction. First, such a dialogue is thought to manifest where the 

UK courts criticise or disagree with a decision of the ECtHR.
37

 This disagreement ómay be based 

on the different reading of the facts or the law by a national court that in effect reviews the merits 

of a judgment of an international courtô.
38

 Masterman defines this form of dialogue as ócritical 

engagement with the Strasbourg jurisprudence in domestic adjudication... lead[ing] to a 

reconsideration and refinement of the European Courtôs positionô.
39

 It is this form of interaction 
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which is subject to the dialogue label most frequently.
40

 Second, it has also been suggested that a 

conflictual dialogue arises in those instances where the ECtHR disagrees with a decision of the 

national courts. Sales observes that the role of the ECtHR in dialogue with the UK courts is in 

ócorrectingô
41

 domestic judgments that it considers to have reached a mistaken interpretation of 

the Convention rights. Thus, it is thought that the ECtHR engages in conflictual dialogue óif and 

to the extent that domestic courts have failed to apply (the substance of) ... [ECHR] law 

properlyô.
42

  

It must be noted that these categories are not easily demarcated. The interactions between 

the courts over a particular issue can involve both consensus and conflict. A domestic judgment 

which criticises an ECtHR judgment, for example, might nonetheless apply it, thus reflecting 

conflict and consensus simultaneously. Further, whether a given interaction is to be considered 

consensual or conflictual is a matter for interpretation. Indeed, many of the UK cases where the 

UK courts either contested or considered contesting an ECtHR decision have stressed the 

cooperative nature of their endeavour: the criticisms are always expressed as óconstructiveô,
43

 

óvaluableô
44

 and ómeaningfulô.
45

 Equally, those judgments which apply the Strasbourg principles, 

or further develop the protection which they accord to the Convention rights, have the potential 

to be considered a form of conflict. Kavanagh, for example, has warned that attempts by national 

courts óto give a more generous interpretation of Convention rights ... would weaken and dilute 

the authority of the Strasbourg court and undermine the duty of judicial comity which exists 

between the domestic and Strasbourg Courtsô.
46

 Likewise, Young warns that óTo do so may be 

interpreted as an assertion of the domestic courts to challenge the role of the Strasbourg court to 

define rightsô.
47

 Nonetheless, while these are not watertight categories, they demonstrate the 

breadth of judgment-based interactions to which the term ódialogueô has been applied. 
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2.3 Reciprocity  

 The second descriptive issue arising from the way that the term ódialogueô has been 

applied concerns the directness of the reciprocity required between the courts in order for the 

dialogue label to be considered appropriate. A difficulty noted by Bjorge is that óall casesô
48

 that 

are subject to adjudication both in the domestic legal system of an ECHR Member State and then 

the ECtHR, affording both the opportunity to issue their opinion, ómake up a dialogueô.
49

 In this 

respect, accounts diverge as to whether dialogue can take place within or between what Bjorge 

calls a ófactual complexô.
50

 Dialogue within a factual complex occurs where a particular case 

ófirst comes before the domestic courts and then before the European Courtô.
51

 Exemplifying the 

first view is the Court of Appeal judge, Lord Justice Sales. Dialogue, in his view, should allow 

domestic judicial conclusions on a particular case to be ótest[ed] ... by argument in Strasbourgô.
52

 

He observes that UK cases which, instead, are resolved in the claimantôs favour at the domestic 

level do not óreadily give rise to a dialogue with the ECtHRô.
53

 

 Dialogue between factual complexes, on the other hand, is said to occur where a 

judgment of a national court is subsequently considered by the ECtHR, however in the context of 

a different case and set of facts.
54

 Commentators in this second camp have a more flexible view 

of the reciprocity involved in dialogue. Bjorge, among them, points out that dialogue between the 

courts takes place between factual complexes as well as within them.
55

 The same view is also 

evident in Amosô account of ódeliberative dialogueô
56

 between the UK courts and the ECtHR. On 

this view, dialogue involves the courts ótaking decisions in common; reaching agreement; solving 

problems or conflicts collectively; determining together which opinion or thesis is true, the most 

justified or the bestô.
57

 Applying this understanding, Amos observes that dialogue óis not as 

widespread as might be thoughtô
58

 because óin practice the majority of HRA claims are 

determined via the application of the clear and constant jurisprudence of the ECtHRô.
59

 On this 

basis, ó[i]t is not in every HRA judgment that every UK court seeks to enter into a dialogue with 
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the ECtHRô.
60

 For Amos, the key opportunities for deliberative dialogue have arisen where the 

domestic courts believe the ECtHR has taken the wrong approach,
61

 where they have a margin of 

appreciation in how to decide an issue,
62

 and where the relevant Strasbourg principles lack 

clarity.
63

 In these scenarios, she suggests, the UK courts issue their judgments and either 

expressly or by implication óseek eventual confirmation from the ECtHRô,
64

 leaving it óopen to 

the ECtHR to give its view on the position adopted either in proceedings brought by an 

unsuccessful claimant or in unrelated proceedingsô.
65

 Thus, Amos acknowledges that where the 

UK courts have adjudicated on a Convention right, the ECtHR might engage with the views of 

the UK courts not simply if the same case subsequently reaches the ECtHR but also in óunrelated 

proceedingsô.
66

   

 A third and wider category which could be added here is dialogue beyond factual 

complexes. On this view, even the mere potential of a domestic judgment to influence the ECtHR 

in its determination of the European consensus on the minimum level of protection to be 

accorded to a particular Convention rights can be considered to reflect dialogue. It has thus been 

argued that domestic judgments which accord protection to the Convention rights, even where 

the ECtHR is yet to make a similar finding, also form part of a dialogue between the courts, 

irrespective of whether those judgments have discernibly influenced judgments of ECtHR. In this 

regard, Lord Irvine cites several such domestic judgments as evidence of dialogue.
67

 Here, what 

appears to be important is the possibility that the ECtHR might make use of those judgments at 

some unspecified point in the future or in its determination of where the European consensus lies 

on particular issues.
68

 It is dialogue beyond factual complexes to the extent that it is seen as 

immaterial whether the ECtHR has commented on the domestic judicial conclusion, either by 

considering the same case or in an unrelated case raising the same issue. Notably, however, this 
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is directly disputed as a category of dialogue by Sales on the basis that the ECtHR is not able to 

subsequently consider and comment on the accuracy of the conclusions.
69

 

2.4 Competing Normative Perspectives 

The third issue concerning the form of dialogue through judgments arises from the 

discussions on the duty to ótake into accountô judgments of the ECtHR under s.2 HRA. Here, 

there are various suggestions as to how dialogue between the courts should take place, in both 

normative and practical terms, based on particular understandings of the judicial role under the 

HRA. It is in this respect that the most significant differences of view on dialogue through 

judgments have emerged, with Fenwick noting a ópolarisation of opinionô.
70

  

On one side of this polarisation are those adhering to what is labelled the 

óincorporationistô
71

 view, who argue that the HRA was designed as a óconduitô
72

 to give effect 

only to those rights which could be enforced before the ECtHR.  Proponents of this view stress 

the explicit intention behind the Act to relieve potential ECtHR applicants from having to take 

the ólong and hardô
73

 road to Strasbourg and point to the HRA provisions which refer explicitly 

to the Convention.
74

 Alternative views of the HRA, however, understand the legislation either as 

a tool for óblend[ing] Convention and common law protectionsô
75

 or as having ócreated anew a 

distinctly domestic species of legal rightsô.
76

 They point out that the rights contained in the HRA 

are contained in a domestic statute,
77

 and highlight the ópurely domestic conceptsô
78

 within the 

HRA, such as the declaration of incompatibility and the óhybrid public authoritiesô
79

 to which 
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HRA obligations apply. They also point to the flexibility contemplated by the s.2 duty.
80

 These 

distinct understandings largely shape their adherentsô conceptions of how dialogue between the 

courts should proceed. In particular, the accounts differ in their level of support for the two 

stipulations of the Ullah
81

 principle, encountered in the introductory chapter, that the UK courts 

should accord óno moreô
82

 and óno lessô
83

 protection to the Convention rights than the ECtHR.  

Some adopting an incorporationist view of the HRA defend the óno moreô dimension of 

the Ullah approach and suggest that for a ófruitful dialogueô
84

 to take place the UK courts should 

not outpace the protection that has so far been accorded to Convention rights by the existing 

ECtHR case law. The most prominent advocate of this view is Lord Justice Sales, who places 

great weight on the fact that any judgment-based dialogue between the UK courts and the ECtHR 

has to take place within óthe highly formal procedural limits of litigation in the domestic courts 

and before the ECtHRô
85

 with óno scope for a direct exchange of views ... before resolution of a 

particular caseô.
86

 For this reason, he suggests that a dialogue demands from the UK courts a 

órelatively cautious approach ... where there is no clear lead given by the ECtHRô.
87

 Echoing 

Lord Brownôs thinking in Al-Skeini,
88

 he points out that where the UK courts apply the 

Convention rights too generously, óthe ECtHR cannot readily correct the errorô
89

 and thus the 

situation does not óreadily give rise to a dialogue with the ECtHRô.
90

  

Other authors adhering to an incorporationist view, however, are equally strict that that 

the UK courts should do óno lessô than the ECtHR. Draghici, for example, criticises the 

conception of dialogue made apparent in the Horncastle
91

 line of cases, where the Supreme Court 

has repeatedly asserted its freedom to pursue dialogue with the ECtHR by refusing to apply 

judgments which have caused concerns, as ópeculiarô
92

 and ónot the way a dialogue between 
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courts should take placeô.
93

 In her view, dialogue should not be conducted through a domestic 

court ófrustrating the purpose of the creation of a binding supra-national courtô.
94

 Instead,  ó[t]he 

input of domestic courts and the constructive dialogue ... should take place at the stage of 

scrutiny, by the Strasbourg judges, of domestic jurisprudence clarifying the opinio juris of the 

member states on a particular aspect of a rightô.
95

   

Those who understand the HRA as more than an incorporationist statute, however, argue 

that dialogue with the ECtHR requires that the UK courts should be willing to go further than the 

ECtHR. Exemplifying this view, Clayton has argued that ó[w]hile, as a matter of judicial comity, 

it is necessary for the domestic courts to comply with Strasbourg jurisprudence as a minimum 

requirement, no principle requires the ECtHR to define the ceiling of Convention rights under the 

HRAô.
96

 By recognising this, he suggests that the national courts can, óin the absence of pre-

existing jurisprudence, stimulat[e] a dialogue with the ECtHRô.
97

 In the same vein, Masterman 

suggests that where the UK courts accord protection to a Convention right, notwithstanding the 

absence of a directly applicable ECtHR judgment, they provide óone of the key indicators of 

emerging consensus (or otherwise) among Convention signatoriesô
98

 and thereby facilitate óthe 

upward influence of national courts in this dialogueô.
99

  

 At the same time, some commentators viewing the HRA as more than an incorporationist 

statute maintain that dialogue requires a willingness by the UK courts not only to go further than 

the ECtHR but to disagree with it in some circumstances. Among these is Lord Irvine, who 

argues that the UK courts hinder rather than create dialogue with the ECtHR when they treat its 

judgments as binding precedents: óA court which subordinates itself to follow another's rulings 

cannot enter into a dialogue with its superior in any meaningful senseô.
100

 Fenwick takes a 

similar view, arguing that where UK courts ómerely implement a Strasbourg judgment, as in the 

most obvious example ï AF No3,
101

 such a dialogue is not promotedô
102

 because it ótends to 

mean that the domestic judges remain outside any process of development of a European 

jurisprudence to which they contribute a fresh voiceô.
103
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 Thus, the varied normative positions at work within this context have created divergent 

understandings of the nature of dialogue between these courts and how it should take place, with 

authors variably defending or disputing the desirability of the UK courts doing óno moreô and óno 

lessô than the ECtHR in the protection which they accord to Convention rights.  

3. The Functions of Judicial Dialogue 

What the chapter has established thus far is the breath of judgment-based interactions between 

the UK courts and the ECtHR to which the term ódialogueô has been applied in the academic 

literature, the differences of view as to the directness of the reciprocity required for this label to 

be considered appropriate, and the divergent normative positions as to how the dialogue should 

unfold. There are two further dimensions to the literature, however, which merit attention. First, 

as mentioned in the introductory chapter, a considerable range of functions have been attributed 

to the idea of judges engaging in dialogue through judgments. Second, there is, by comparison, a 

lack of information regarding the functions of informal judicial dialogue in this context. The 

following sections address these points. It will be argued later in the chapter that, combined with 

the issues explored so far, they justify a research methodology which focuses on the insights of 

the judges involved. 

 3.1 Dialogue through Judgments 

 Five functions commonly attributed to judicial dialogue are cross-influence, the 

enhancement of the quality of judicial reasoning, mutual accommodation, judicial empowerment 

and the strengthening of human rights protection. These insights provide a framework against 

which the judicial understandings of dialogue between the UK courts and the ECtHR can be 

compared in Chapters 4 and 5. 

 3.1.1 Cross-influence  

 First, judicial dialogue is thought to manifest in cross-influence between courts. Waters 

conceives it as óthe engine by which domestic courts collectively engage in the co-constitutive 

process of creating and shaping international legal norms and, in turn, ensuring that those norms 

shape and inform domestic normsô.
104

 In the same way, dialogue between the UK courts and the 

ECtHR is often understood as cross-influence in the development of Convention rights. Young 

suggests that ódialogue is not best understood in terms of a clash of sovereign rightsô
105

 but rather 
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óas a means of refining the definition of Convention rightsô
106

 through the respective judgments 

of the national courts and the ECtHR.  According to Lord Irvine, dialogue purports to óinfluence 

Strasbourg's approach to decisions of our Supreme Courtô
107

 and óinfluence the approach which 

the Strasbourg Court ultimately adoptsô.
108

  

 3.1.2 Enhancing the quality of judicial reasoning 

 Second, judicial dialogue is said to enhance the quality of judicial reasoning. Regular 

interaction between judges is thought to óproduce a better solution than can be arrived at by any 

one individualô,
109
óenrich[ing] the debate with participants adding arguments not thought of by 

othersô.
110

  In the present context, Sales suggests that the ECtHR can correct erroneous thinking 

by the UK courts in their determination of the content of Convention rights.
111

 Equally, he notes 

that UK courts can, through their interactions with the Strasbourg case law, correct judgments of 

the ECtHR where the latter has misunderstood domestic law, and also provide ódetailed 

reasoningô
112

 to assist the Court in the development of its principles at the supranational level.
113

  

 3.1.3 Mutual accommodation 

 Third, judicial dialogue is linked to the mutual accommodation of overlapping sites of 

judicial authority in instances of conflict. Kuo explains that óThrough their decisions, the 

different judicial and quasi-judicial bodies involved in this interplay are expected to signal to 

their counterparts on what conditions and to what extent judicial self-restraint will be exercised 

in order to avoid sitting in judgment on other constitutional ordersô.
114

 On this view, each side 

seeks to ólocate a point of convergence between constitutional orders through its own judicial 

rulingsô.
115

 Here, óa successful dialogue begins with contestation and then proceeds in a spirit of 

cooperation, leading to the resolution of potential conflicts between distinct ordersô.
116

 In the 

same vein, Feldman suggests that where a UK court óconsciously limits the application of 

Strasbourg case law ... to protect domestic legal and constitutional arrangementsô,
117

 this ócan 
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produce some uncertainty, but it also allows dialogue with the Strasbourg court which can lead to 

a realignment of the jurisprudence in each jurisdiction to re-establish consistencyô.
118

 

 3.1.4 Judicial empowerment 

 Fourth, commentators point to the potential of dialogue to empower the judges involved. 

Amos argues that dialogue between the courts has the potential for óa dramatic increase in the 

power of the judiciaryô,
119

 noting that óUK judges have been enabled by their relationship with 

the ECtHR to take many decisions that they might not have been prepared to take without itô.
120

 

Related to this is the view that dialogue can cultivate a transformation in judicial identity.
121

 It is 

argued that increasing interaction between judges from different systems might encourage a shift 

from óa narrow, "nationalist" conception of the judicial role characterized by judicial deference to 

both domestic public opinion and to executive branch prerogatives in foreign relationsô
122

 

towards óa more expansive, "internationalist" conception of the judicial role ... as mediators 

between international and domestic legal norms, and as protectors of individual rights under 

international lawô.
123

 Going further, Slaughter has famously argued that through regular 

interaction, through judgments and face-to-face, judges would come to conceive themselves as 

part of a óglobal community of courtsô.
124

 Here, óthe institutional identity of all these courts, and 

the professional identity of the judges who sit on them, is forged more by their common function 

of resolving disputes under the rule of law than by the differences in the law they applyô,
125

 

characterised by a óself-awarenessô
126

 as óparticipants in a common judicial enterpriseô.
127

 While 

the judges do not shed their identities as national or international judges, they become 

óincreasingly part of a larger transnational systemô.
128

 

 3.1.5 Enhancing the protection of human rights 

 A further function attributed to judicial dialogue is the enhancement of human rights 

protections. Mazzone notes that judicial dialogue is óroutinely celebrated for its rights-enhancing 

                                                           
118

 ibid 555 
119

 Amos (n 40) 579 
120

 ibid 580 
121
Slaughter, óA Typology of Transjudicial Communication (n 15) 194-4; Anne-Marie Slaughter, óA Global 

Community of Courtsô (2003) 44(1) Harv Int'l LJ 191, 194 
122

 Waters (n 8) 523 
123

 ibid  
124

 Anne-Marie Slaughter, A New World Order (Princeton University Press 2004) 68 
125

 Slaughter, óA Global Community of Courtsô (n 121) 192 
126

 ibid 
127

 ibid 193 
128

 ibid 194 



47 
 

effectsô.
129

 At the forefront of this view is Slaughter, who argues that óregular and interactive 

tranjudicial communicationô
130

 can lead to the óspread and enhanced protection of human 

rightsô.
131

 On this view, the common sense of judicial identity as members of a community of 

courts charged with upholding individual rights forged by regular judicial interaction leads to a 

greater judicial willingness to uphold the separation of powers and check abuses of executive 

power, as ócourts bolstered by communication with other national and supranational courts will 

be bolstered in their efforts to make their own voices heardô.
132

 Commentators here frequently 

point to the Solange
133

 exchanges between the German Constitutional Court and the European 

Court of Justice (ECJ) ï described as the óparadigmatic exampleô
134

 of judicial dialogue ï which 

are credited with catalysing the latterôs development of its fundamental rights jurisprudence.
135

 

The constitutional court insisted that it would continue to exercise its constitutional power to 

review the compatibility of European Community legislation with the fundamental rights 

contained in the German Constitution óso long asô equivalent protection of those rights was not 

available at Community level. The ECJ responded over a series of decisions by óblending a 

mixture of national and international human rights guaranteesô.
136

 This was to the eventual 

satisfaction of the German constitutional court. Tzanakopoulos explains that in its Solange II
137

 

decision, the court held that it would órefrain from reviewing Community acts for conformity 

with the German Constitutionô
138

 so long as equivalent protection continued to be offered at the 

Community level.
139

 

 3.2 Informal Judicial Dialogue 

 In contrast to dialogue through judgments, the role of informal meetings between ECtHR 

and national judges has received less attention. At first glance these interactions perhaps raise 

suspicion, appearing óat once both glamorous and vaguely conspiratorialô,
140

 conjuring óan image 

of judges trotting the globe to chart the course of constitutional law behind closed doors before 
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returning home to impose this master scheme on their unwitting compatriotsô.
141

 McCrudden, 

however, advises caution when approaching this aspect of inter-judicial relationships. In his 

view, informal dialogues between judges from different jurisdictions ó[n]o doubt ... result in 

some influences (such as a countryôs culture of rights) being inculcated. But such influences, 

whilst important, are difficult to pin down and prone to over- (or under-) estimationô.
142

 

Slaughter suggests that such meetings perform several of the same functions as dialogue through 

judgments. They lead to cross-influence (óeducate and ... cross-fertilizeô),
143

 enhance judicial 

reasoning (óbroaden the perspectives of the participating judgesô)
144

 and can assist in the 

transformation of judicial identity (ósocialize their members as participants in a common global 

judicial enterpriseô).
145

 Further, she argues that they provide an important buffer to the 

interactions through judgments as óregular relations and knowledge of one another provides 

assurance that conflict will not escalate and rupture the underlying relationshipô.
146

   

 There are few insights available into the role of informal judicial dialogue within the 

ECHR system, however, and even less analysis of their role between the UK courts and the 

ECtHR. Patersonôs research on the Supreme Court observes that during meetings between 

members of these courts ódiscussions ensue of actual cases and points of debateô.
147

 Interestingly, 

Mak observes different levels of enthusiasm on the part of the Justices for face-to-face 

engagements with their counterparts from other jurisdictions.
148

 Some reportedly described 

themselves as óinsularô
149

 and claim to finding such exchanges óboringô,
150

 while viewing some 

of their colleagues as óextreme networkersô
151

 and more óoutward lookingô.
152

 Echoing Slaughter, 

some of the judges interviewed for Makôs research reportedly valued the meetings for their 

potential to óopen oneôs viewô.
153

 Further, Mak observes that a principal motivation of the 

Supreme Court Justices is óconnected to specific interests, in particular concerning their role in 

the development of the common law and concerning the application and development of EU law 
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and the ECHRô.
154

 Beyond these insights, however, there has been little research to date on the 

role of these meetings.  

4. Research Design  

 4.1 The Case for a Different Methodological Approach 

 The discussion in Parts 2 and 3 established a number of points from the academic 

literature addressing judicial dialogue between the UK courts and the ECtHR. First, the term 

ódialogueô has been applied to a wide range of judgment-based interactions. Second, there are 

differences of view as to the directness of the reciprocal interaction required for the dialogue 

label to be appropriate, varying from interactions between the courts over the same case and set 

of facts to the more general process by which the interpretation of Convention rights evolves 

over time. Third, there are divergent normative positions as to how judgment-based dialogue 

between the courts should take place. Fourth, a wide range of functions have been ascribed to the 

idea of dialogue through judgments and, fifth, there is little information or research concerning 

the functions of informal dialogue between the UK courts and the ECtHR.  

 These points created certain difficulties. Taking the broad spectrum of judicial 

interactions to which the term dialogue has been applied, it might be argued that the judgment-

based dialogue between the UK courts and the ECtHR is, to misappropriate John Griffithôs 

famous description of the UK constitution, óno more and no less than what happensô.
155

 Since the 

passing of the HRA, it could be said, everything that happens between the courts is dialogue, and 

if nothing happens that would be dialogue also.
156

 Combined with the differences of view as to 

the reciprocity required for the ódialogueô label to be appropriate, and the divergent normative 

views on how dialogue should take place, what manifests is the puzzle of judicial dialogue, 

encountered in Chapter 1. The content of the concept becomes opaque; its apparent malleability 

serving to ómystify the meaningô.
157

 

 A further difficulty is that the existing research had yet to explore in-depth the judicial 

understanding of the nature of dialogue between the courts or why reliance upon this concept and 

the practices underpinning it has become central to their relationship. Academic accounts have 

either sought to explain how a dialogue can take place or have made arguments as to how it 

should place. It can be argued that less consideration has been given to why the judges feel that it 

should take place. The various functions ascribed to the idea of judges engaging in dialogue 
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through their judgments illuminate some of its potentially far-reaching possibilities. However, 

what remains to be explored is which of those possibilities the judges of the UK courts and the 

ECtHR seek to actualise.  

 It is submitted that these issues justify a different methodological approach to the study of 

dialogue between the UK courts and the ECtHR, based on the direct insights of the judges 

themselves. This is not the first piece of research to adopt this view. Two notable studies, 

mentioned already in this chapter, which have explored the judicial perspectives on the subject of 

dialogue between the UK courts and the ECtHR are Makôs Judicial Decision-making in a 

Globalised World
158

 and Patersonôs Final Judgment.
159

 Makôs study explored the judicial 

practices in the use of comparative legal materials in the senior courts of the United Kingdom, 

Canada, the United States, France and the Netherlands.
160

 It is based on interviews conducted 

with thirty-three judges, among them seven UK Supreme Court Justices and a retired Law Lord, 

which were conducted in November 2009.
161

 In Final Judgment, drawing from interviews 

conducted with twenty-seven former Law Lords and Justices, Paterson examines the decision-

making of the UK Supreme Court through the lens of the various dialogues which take place 

between the Justices themselves, with legal counsel, judicial assistants, UK domestic courts, 

academics, Parliament, the government and, most importantly for present purposes, the ECtHR.  

 As seen in the introductory chapter, both of these studies underlined that the Justices of 

the Supreme Court conceive of their relationship with the ECtHR as among the most interactive 

and influential of any which they share with a court outside of the UK, and the Justices seek to 

write their judgments in a manner which is persuasive to the ECtHR.
162

 Further, these works 

provide a number of useful insights which are drawn upon throughout this thesis. Nonetheless, 

they have limitations for the present enquiry. Crucially, the concept of judicial dialogue between 

the UK courts and the ECtHR was not the focus of the interviews conducted for either study. As 

outlined above, Mak explores the use of foreign law by a number of senior courts across five 

jurisdictions. Further, the interviews for Makôs study were conducted prior to the UK Supreme 

Courtôs landmark decision in Horncastle, a point reflected in Makôs observations. She observes 

that only one of the Justices interviewed at the time felt that it was permissible for the Supreme 
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Court to depart from relevant case-law of the ECtHR.
163

 It would be reasonable to suggest that 

these views have since changed following the Horncastle judgment, which is said to provide óthe 

most compelling authority to date for the suggestion that domestic courts will not simply apply 

even relevant and clear Strasbourg case law as a matter of courseô.
164

 While Patersonôs study, on 

the other hand, did explore the subject of dialogue with the ECtHR in his interviews with the 

Justices, this constituted a small feature of the work.
165

 What is more, the interview extracts 

formed a supplementary feature of his analysis of the relationship between the courts. In total, his 

work contains only a small collection of direct interview insights from the judges on their views 

of their relationship with the ECtHR. There was thus much room for further exploration of how 

the judges view their dialogue with the ECtHR. 

 4.2 A Qualitative Methodology  

 This thesis adopted an interpretivist approach to its subject matter. Interpretivism derives 

from Weberôs notion of verstehen: óthe method of understanding peopleôs meaningô.
166

 

Interpretivist approaches seek to understand social phenomena ófrom the perspectives of those 

involvedô:
167

 ó...knowledge takes the form of explanations of how others interpret and make 

sense of their day-to-day life and interactionsô.
168

 An in-depth exploration of the judicial 

perspective arguably holds the potential to enhance understanding of judicial dialogue between 

particular courts. It not only offers a methodologically unique way of approaching this topic but a 

useful means of determining how judicial dialogue might be used by the judges as a means of 

conferring legitimacy on their judgments.  

 In line with this interpretivist approach, the research was guided by a qualitative 

methodology, focusing on ówords rather than quantification in the collection and analysis of 

dataô.
169

 It followed a flexible, inductive method in seeking to develop an understanding of 

judicial dialogue between the UK courts and the ECtHR. This process is summarised by Webley: 

[Q]ualitative research unfolds ï it develops as the researcher learns more; in other 

words the experiment is not usually set up and then allowed to run along a 
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predetermined course. Instead, the research may be redesigned to meet changing 

conditions, perceptions and findings.
170

  

In line with this approach, the research for this thesis consisted of a qualitative interview-based 

study conducted with eight Justices of the UKSC and four judges of the ECtHR, along with 

ongoing desk-based and library research of UK and ECtHR case law, extra-judicial commentary 

and academic literature. The flexible, inductive approach was crucial given that the research 

sought to explore judicial understandings of dialogue rather than test a pre-determined hypothesis 

on this subject. The remit of the research, originally focused only on dialogue through judgments, 

was expanded during the process to encompass exploration of informal judicial dialogue. It had 

become apparent during the interviews with the Justices that this form of dialogue was a 

significant dimension of their relationship with the ECtHR. Thus, the interviews conducted with 

the ECtHR judges, along with further desk-based and library research, sought to gain more 

detailed insights into this aspect of the relationship between the courts.  

5. In-depth Interviews 

 5.1 The Advantages of In-depth Interviewing 

 The thesis relies on data produced from the use of qualitative, in-depth interviews 

conducted with eight Justices of the UK Supreme Court and four judges of the ECtHR, 

respectively carried out in July 2014 and May 2015 at the judgesô offices in London and 

Strasbourg. This method consists of one-to-one, open-ended questioning of participants. It allows 

the researcher to obtain órich and detailed informationô
171

 from participants rather than óyes-or-

no, agree-or-disagree responsesô.
172

 It seeks to draw out óexamples, experiences é narratives and 

storiesô.
173

  

 There are a number of advantages to this approach. In-depth interviews are óextremely 

effective at garnering data on individualsô perceptions or viewsô.
174

 They allow for exploration of 

the ó...understandings, experiences and imaginings of research participantsô,
175

 and can enable 

access to detailed descriptions on óhow social processes, institutions, discourses or relationships 

workô
176

 and the ósignificance of the meanings that they generateô.
177

 Mak argues in her 
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interview-based study with various judges of senior national courts that this style of interviewing 

has the advantage of allowing óparticipants to express themselves with more nuanceô
178

 than is 

possible under the structured format of quantitative interviewing.  

 The use of in-depth interviewing was particularly valuable for the present study. 

Patersonôs early research with the Law Lords notes that óJudicial self-concepts and motivations 

can be derived from semi-structured interviews with judgesô.
179

 For the present study, they 

enabled detailed insights into how the judges understand the judicial dialogue between their 

courts and the practices which they associated with the term, the key examples of such practices, 

the judicial motivations behind them and their potential disadvantages. Speaking to the judges 

themselves also had the advantage that it facilitated access to the views of judges that have not 

written or spoken extra-judicially on the subject of the dialogue between the UK courts and the 

ECtHR. It also enabled access to information regarding the role of the informal meetings 

between these judges, for which there is little information available as no minutes are taken. 

Further, as stated in the introductory chapter, this research sought a better understanding of why 

the judges have come to place such explicit emphasis on dialogue as a foundation of their 

relationship. The use of qualitative interviews, by definition óretrospective accounts that often 

explain and justify behaviourô
180

 offered a useful means of achieving this.  

5.2 The Limitations of Interviewing  

The use of qualitative interviewing, however, has its limitations. Certain issues arise in 

connection with interviewing judges in particular. Flanagan and Ahern suggest that it might be 

thought ópointlessô
181

 to ask judges to express their views on an issue which they have addressed 

in published judgments. Because their legal reasoning will have already been provided in those 

judgments, the judges will be either unable or unwilling to provide further insights and thus 

would be unlikely to reveal them to a researcher. Additionally, Flanagan and Ahern note the 

concerns which have been expressed over ójudicial self-reportingô:
182

  

People often do not know, or cannot articulate, why they act as they do. In other 

situations, they refuse to tell, and in still others, they are strategic both in acting and 
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in answering the scholarôs question. This is obvious from the example of asking 

justices about how they reach decisions . . . 
183

 

Taken together, these criticisms encompass three problems. First, the notion that people do not 

know or cannot articulate why they act as they do connects to the broader methodological 

argument noted by Silverman that ó...[q]ualitative interviews make the problematic assumption 

that what the interviewees say can be treated as a report on events, actions, social processes and 

structures, and cognitionsô.
184

 Next, the criticisms point to the problem, identified by Paterson, of 

ópartial disclosure or limited candour due to a lack of trust on the part of the intervieweeô.
185

 

Finally, the concern with judicial self-reporting also contemplates the potential for social 

desirability bias: ósaying what the audience wants to hear or the speaker wants them to hearô.
186

 It 

is useful to consider each of these issues in turn. 

 The suggestion that judges will be unwilling or unable to provide insights on subjects 

addressed in their judgments is contentious for a number of reasons. First, it is now 

commonplace for judges to offer reflections in extra-judicial lectures or academic writings on 

aspects of the law or their work which would not necessarily feature in their judgments. Thus, if 

the notion that a judicial decision contains the full extent of a judgeôs legal thinking or 

candidness on a particular subject might have been true in the past, it is arguably no longer 

accurate. Further, ójudicial dialogueô between the UK courts and the ECtHR is said to take place 

through face-to-face meetings as well as through judgments. It is generally accepted that such 

meetings have some potential, albeit one which is empirically difficult to ascertain, to influence 

judicial decisions.
187

 Patersonôs work on decision-making at the Supreme Court makes clear that 

the deliberations between the judges often has a considerable influence over the eventual 

conclusions reached, often swaying judges from one view to another and determining the 

outcome of a case.
188

 Nonetheless, the resulting judgments will often not be explicit about those 

influences. Meetings between UK and ECtHR judges, of course, are of an entirely different 

nature to the deliberations which precede a decision by the Supreme Court. The point remains, 

however, that it is unlikely that any influence resulting from those meetings will be explicitly 
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attributed in the context of the judgments. The use of in-depth interviews thus enabled more 

insights on these issues to be obtained. 

With regard to the view that people do not know and cannot explain what they do, 

Flanagan and Ahern offer a compelling retort. They note that ó...there is a distinction in the kinds 

of questions that may be asked about judicial decision-makingô.
189

 There are those which address 

the ócognitive processesô
190

 underpinning judicial decisions, to which King and Epsteinôs critique 

is directed, and those which seek to gauge ówhat [the judge] thinks is important, how [they] feels 

toward X, or what would justify somethingô.
191

 They argue that obtaining direct answers to the 

latter óadvance efforts to explain judicial behaviour merely if judges are more likely to think in 

accordance with their views and dispositions than notô.
192

 The interviews for this study can be 

justified in the same way. They did not seek to grapple with the cognitive processes of decision-

making within the UK or Strasbourg courts but rather their understanding of the dialogue 

between their courts and their motivations in that dialogue. What is more, each of the 

participating judges was asked to provide case law examples and much of what they described in 

their responses could be cross-referenced with the case law. Thus, as both Mak and Paterson 

found with their research, much of what the judges described could be supported with verifiable, 

practical examples, thus guarding against the assumption, that Silverman warns of,
 
that 

qualitative interview data can be treated as a reliable report on events and processes.
193

  

As to the issue of partial disclosure, there were few indications during the interviews that 

the judges were not being transparent in their responses. It must be acknowledged that judges 

have a duty of independence and that this duty will in some way shape how they respond to 

questions about their views, particularly on such a topical issue as their relationship with the 

ECtHR. Occasionally, the discussions turned to points which were deemed by some participating 

judges to be too politically sensitive either for comment or for citation in this thesis, the main 

examples being the potential repeal of the HRA 1998, potential modifications to the s.2 HRA 

duty for UK courts to ótake into accountô ECtHR judgments, and the optional Protocol 16 

ECHR
194

 for the provision of advisory opinions on ECHR interpretation, which is yet to be 
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ratified by the UK government. Generally, however, as Paterson found with his interviews with 

the Law Lords and Justices, assurances that no section of the interview would be published 

without the approval of the participants helped to create an open discussion.
195

 In terms of the 

possibility of strategic responses, there was no evidence of group strategy. There was no 

indication of conferral among Justices or Strasbourg judges as to how they would respond to the 

questions. One Justice made this particularly clear during an interview:  

The views Iôm expressing are entirely personal to me. We havenôt had discussions 

among ourselves about how we should respond to your questions. These are my 

personal views; they donôt claim to be representative of anybody elseôs.
196

 

With regard to the possibility of social desirability bias, there was again nothing during the 

interviews to suggest that the judges were not being open in their responses. Indeed, several of 

the judges did not hesitate to voice their criticisms of the use of the concept of ódialogueô in this 

context. In this respect, it must also be borne in mind, as others have noted, that the interviews 

with the Supreme Court Justices took place in the context of what is widely recognised as the 

dramatic effort to increase the transparency of the workings of the UKôs most senior court and its 

judges
197

 since the Supreme Court came into operation in 2009.
198

 Paterson notes that óThe 

Supreme Court is far more accessible than the House ever wasô.
199

 What is more, it is worth 

noting again that it has become increasingly common for senior judges to deliver public lectures, 

often on contentious issues. It might be argued that these developments point to a growing 

openness and candour in the voicing of extra-judicial opinions which reduces the possibility of 

strategic responses in an interview setting. Nonetheless, the possibility of social desirability bias 

remains. As seen in the Chapter 1, research on judicial decision-making by authors such as Baum 

in the United States and Paterson in the UK underline the fact that judges often write with 

particular audiences in mind, including academic audiences.
200

 Thus, it is possible that the judges 

who participated in this study gave their responses with a particular academic or judicial 

audience in mind. This is an important caveat to the findings. 
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6. Sampling 

 6.1 Sampling Method 

 The interview participants were selected using purposive, or non-probability, sampling. 

This is the selection of participants on the basis that they are órelevant to the research questions 

being posedô.
201

 A purposive sample consists of ógroups, settings and individuals where é the 

processes being studied are most likely to occurô.
202

 The participants for this study consisted of a 

total of twelve judges drawn from two purposive samples. The first consisted of eight Justices of 

the UK Supreme Court and the second consisted of four judges of the ECtHR. In accordance 

with the guidelines of the UK Judicial Office (JO), an application for the participation of the 

Justices in the research project was sent to the JO by email on 26
th
 February 2014. 

Correspondence with Judicial Assistants to the Justices of the UKSC concerning their 

willingness to participate then commenced on 11
th
 March 2014. In total, eight Justices agreed to 

take part in interviews. One Justice was unable to commit to the interview but felt that their 

views on the subject were provided in an extra-judicial lecture on the subject, which was 

provided by email. Interestingly, another Justice felt unable to participate because the study 

explored issues which the court might be required to rule on in the near future. The remaining 

two Justices did not respond to the request.  

 The second sample consisted of four judges of the ECtHR. The specific participants were 

determined on the basis of convenience. A convenience sample is one simply óavailable by 

means of accessibilityô.
203

 Burton observes that access to judges can be extremely difficult, often 

requiring óa large element of luckô.
204

 In total, five judges at the ECtHR were contacted with 

participation requests for this study. Four of these judges were based on a convenience sample of 

contacts of one of the project supervisors. All four of these judges initially agreed to participate 

but unfortunately one judge later had to withdraw due to a last-minute schedule conflict. Using 

the ósnowball methodô
205

 an interview with an additional judge with experience of UK cases was 

arranged after one judge kindly agreed to pass details of the study on.  
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 6.2 The Participants: UK Supreme Court Justices  

 A potential disadvantage to the use of non-probability sampling methods is that óéit can 

be difficult for the reader to judge the trustworthiness of sampling if full details are not 

providedô.
206

 Thus, it is useful to set out why the Justices and the ECtHR judges were deemed the 

most relevant to answering the research question. The pertinence of the Justices of the UK 

Supreme Court to a study of judicial dialogue between the UK courts and the ECtHR is obvious. 

However, there are two particular reasons why the insights of the Justices are particularly crucial. 

The first is that it is the UK Supreme Court which is the final domestic judicial arbiter of 

fundamental rights in the UK, whether contained under the HRA or common law. It is thus the 

Supreme Court which issues the most authoritative domestic judgments in any dialogue with the 

ECtHR and determines whether, and to what extent, judgments of the ECtHR are to be followed. 

In this respect, it is worth recalling that the House of Lords held in Kay
207

 that the lower courts 

remain bound by domestic decisions on questions of ECHR interpretation, notwithstanding any 

recent judgments of the Strasbourg court which appear to be inconsistent with those earlier 

rulings.
208

 It is thus for the UKôs most senior court alone to determine whether previous positions 

should be departed from in light of the new Strasbourg decisions. In this respect, it is the 

Supreme Court which has the greatest flexibility in any dialogue with the ECtHR. Second, it will 

be clear from the outline of the relevant domestic case law in the first chapter that virtually all of 

the explicit judicial invocations of the term ódialogueô have come from acting or retired Justices 

of the Supreme Court and former Law Lords. This group of judges is therefore uniquely placed 

to comment on its inclusion and significance within the case law.  

 A difficulty with a sample of this kind, however, as noted by Mak, is that the 

participating judges may have agreed to take part because of a favourable attitude towards the 

topic of research.
209

 This relates to the broader issue that non-probability sampling will not 

produce data which is strictly representative of the views of the group or section of the 

population of interest. An important limitation to stress, therefore, is that the views of the 

participating Justices which are analysed in Chapters 3-6 of this thesis are not representative of 

the whole Supreme Court, nor of the UK judiciary ï a point which Lord Justice Moses has 

emphasised given the rise of extra-judicial lectures by senior UK judges: óEach of us has an 
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independent view, the others do not speak for usô.
210

 With eight of the twelve Justices having 

participated, however, they provide a wealth of valuable insights into how judicial dialogue with 

the ECtHR is perceived at the most senior level of the UK judiciary. Further, while the sample is 

not representative, this should not diminish entirely the pervasiveness of some of the views 

expressed during the interviews. Patersonôs research with the Law Lords and Justices draws 

attention to the fact that individual judges on the UKôs most senior court can wield considerable 

influence over its direction and decisions.
211

 It could therefore be argued that the views of eight 

of its judges on the subject of dialogue with the ECtHR are likely to have proven influential in 

recent years.  

 6.3 The Participants: ECtHR Judges 

 Once again, the relevance of the views of ECtHR judges to a study of judicial dialogue 

between the ECtHR and the UK courts is self-evident. In the interests of transparency, however, 

it is worth pointing out a number of issues with this particular sample. First, the non-

representativeness of the data gathered must be borne in mind. A sample determined by 

convenience alone is not representative of ECtHR and the findings are thus not generalizable.
212

 

What is more, it should be noted that the sample represents only 9% of the total number of sitting 

judges at the ECtHR in May 2015. A further caveat relates to the division of labour at the 

ECtHR. The Strasbourg Court is divided into five administrative óSectionsô to which its judges 

are allocated.
213

 Sections are allocated the caseloads from specified ECHR signatories. Cases 

which require full judgments are decided by óChambersô of seven judges, drawn from a particular 

Section.
214

 At the time of the interviews, it was the Fourth Section of the Court which managed 

petitions against the UK.  Thus, those working outside of the Fourth Section at the time generally 

did not hear UK cases unless they had been allocated to a Grand Chamber hearing of a UK case. 

An important limitation to the interview insights for this research therefore is that the 

participating ECtHR judges were drawn from different Sections of the ECtHR. Of the four 

judges who participated in recorded interviews, two judges were drawn from the Fourth Section, 

in its composition at that time, while the other two came from different Sections of the court. 
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Thus, it was anticipated that the latter might not have had much experience with UK judgments. 

In the same respect, it was unclear whether those judges would have had any involvement in 

face-to-face meetings with UK judges.  

These are important considerations but they do not diminish the value of the interviews 

entirely. It is often observed that óopportunisticô
215

 samples such as this can be valuable 

particularly where, as Bryman notes, the sample represents ótoo good an opportunity to missô.
216

 

For a study of judicial dialogue between the UK courts and the ECtHR, the opportunity to 

interview any judge of the ECtHR was not one which could be overlooked. Regardless of their 

particular Section, each judge was able to offer valuable insights on the subject of dialogue 

between national courts and the ECtHR, even if not specifically on dialogue with the UK courts.   

7. Interview Designs 

7.1 Interview Format 

The aims of the research were outlined prior to the commencement of the interviews in 

order to ensure that the participants had the benefit of sufficient context. The interviews followed 

a semi-structured format whereby a list of questions was drafted in advance based on the insights 

from the academic literature, explored above and in the case law, discussed in Chapter 1. The 

interview guides for both sets of interviews can be found in the Appendices to this thesis. While 

these guides ensured a general consistency in the topics covered, the questions were executed 

flexibly and in a variable order in light of the direction of the discussions. Sometimes, the 

thoroughness of the responses on certain topics rendered certain questions in the interview guide 

obsolete.
217

 The flexible questioning was integral to the interpretivist and exploratory nature of 

the research, allowing the discussions to expand into those areas which the judges deemed to be 

most significant. The clearest example of this arose during the interviews with the Justices. 

Although the diverse legal traditions of the Member States of the Council of Europe and of the 

judges sitting on the ECtHR was not initially covered in the interview guide, in the first interview 

with a Supreme Court Justice it arose several times and in every subsequent interview.   

 7.2 Interview Guide for the Supreme Court Interviews 

There is not scope here to justify each of the questions listed in the interview guide. The 

following sections will therefore concentrate on the key topics explored with the judges. The 
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central topics for the interviews with the Justices were: concept, appraisal and future. With 

regards to concept, the interviews sought to explore how the Justices understand and define the 

term ójudicial dialogueô in the context of their relationship with the ECtHR. The following 

question opened each interview: 

The term ójudicial dialogueô has been used in a variety of ways within the academic 

literature, judicial lectures and court decisions, so Iôd like to begin by simply asking: 

what is your understanding of the term? 

As the question itself makes explicit, this line of inquiry was based on the differences observed 

within the academic literature and UK case law in the way the term has been used. In order to 

further clarify the Justicesô understandings, they were also asked for examples of judicial 

dialogue.  

 The appraisal section of the interviews engaged the judges critically on the subject of 

their dialogue with the ECtHR:  

Do you think it is important that the UK courts should engage the ECtHR in 

dialogue? Why? 

Are there any potential disadvantages to judicial dialogue between the courts? 

Do you agree that there has been a resurgence of the common law in human rights 

adjudication in the UK? Do you think this will influence in any way the dialogue 

with the ECtHR? 

It will be recalled from the review of the literature earlier in this chapter that numerous functions 

have been attributed to judicial dialogue. The first two questions thus purported to gain a clearer 

insight into what functions dialogue serves in the minds of the judges and whether they had any 

concerns with the practices which they associated with the term. It was seen in the introductory 

chapter how the common law óresurgenceô in UK human rights adjudication
218

 concerns the 

series of judgments by the UKSC which óre-emphasise the utility of the common law, and the 

rights inherent in it, as tools of constitutional adjudicationô.
219

  The third question cited thus 

sought to explore whether and how the Justices thought this resurgence might affect the dialogue 

with the ECtHR.  
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 In terms of future, the interviews explored the Justicesô views of whether and how 

dialogue could further develop. The following was the key, concluding question:  

In 2009, Lord Bingham remarked that his hope that a óconstructive dialogueô would 

develop between the courts had been ópart[ly]ô
220

 realised. Do you think that 

assessment still applies? If so, how could a dialogue between the courts be fully 

realised? 

 7.3 Interview Guide for the ECtHR Interviews 

 The interview guide for the Strasbourg judges generally mirrored the topics covered in 

the interviews with the Justices, with some important revisions in order to explore in greater 

detail certain points raised by the Justices. The key topics covered were: concept, face-to-face 

meetings, judgments and future.  

 The first topic, concept, again explored how the judges define ódialogueô in respect of the 

ECtHRôs relationship with national courts:  

Could you briefly summarise your understanding of judicial dialogue between this 

court and the courts of Member States? 

In contrast to the interviews with the Justices, however, the second topic focused directly on 

face-to-face meetings between judges of national courts and the ECtHR, particularly the judgesô 

understanding of their structure and purpose: 

Which members of this court will usually be present at the meetings? Would a 

delegation to the UK, for example, typically involve judges from the Fourth 

Section? 

Do you think such meetings have an impact on the decision-making of this court 

or the domestic courts? 

The decision to structure the interviews with a section explicitly on dialogue through face-to-face 

meetings and judgments was informed both by the data generated from the interviews with the 

Justices and the lack of literature on the topic, as discussed above. While the face-to-face 

meetings in particular had not been a major area of interest at the outset of the study, it became 

apparent during the interviews with the Justices that they were an important aspect of the 

relationship between the judges and worthy of further exploration. The Strasbourg interviews 
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thus presented an opportunity to gain more insight into this aspect of their relationship. While 

only one of the judges had direct experience of the meetings with UK judges, two of the other 

judges had been involved in meetings with other national judges at the ECtHR and were able to 

offer useful comments as to the general role of these meetings.  

The third section asked the judges directly about dialogue through judgments: what it 

involves, and the advantages and disadvantages which they perceived in the practices to which 

they understood the term to apply. The final section again explored the future of dialogue, in 

particular the potential impact of the common law resurgence from the Strasbourg point of view. 

8. Analysis of Interview Transcripts  

 8.1 Recording and Transcription  

 The interviews varied in length from roughly thirty-seven to seventy-one minutes. With 

the written permission of each of the participating judges, the interviews were recorded using a 

dictaphone and subsequently transcribed for the purposes of analysis. This enabled a detailed 

examination of the participating judgesô responses.  

 8.2 Thematic Analysis  

Qualitative analysis involves ó...making choices about what to include, what to discard 

and how to interpret the participantsô wordsô.
221

 Rubin and Rubin explain that óBy putting 

together descriptions from separate interviewees, researchers create portraits of complicated 

processesô.
222

 The interview transcripts in this instance were subject to a thematic analysis. King 

and Horrocks define themes as órecurrent and distinctive features of participantsô accounts, 

characterising particular perceptions and/ or experiences, which the researcher sees as relevant to 

the research questionô.
223

 The analysis was conducted using the three-stage process which they 

propose.
224

 This consists of descriptive ócodingô,
225

 interpretive coding, and the construction of 

overarching themes.
226

 The process was assisted by the use of the CAQDAS (Computer Aided 
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Qualitative Data Analysis) software, NVivo, which provided a useful means of organising and 

visualising the interview data.
227

  

 It is useful to provide an illustration of the coding process here. The first stage requires 

the researcher óto identify those parts of [the] transcript data that are likely to be helpful in 

addressing [the] research questionô.
228

 The focus here is on highlighting the features of interest 

rather than their interpretation, using descriptive codes which óstay relatively close to the dataô.
229

 

Some of the initial descriptive codes employed here were used as indicators to highlight the key 

areas covered during the interview: óconceptô, ójudgmentsô, óexamplesô, óJ2Jô,
230

 ópurposeô, ópre-

HRAô, ócriticismô, óadvantagesô, ódisadvantagesô, ólower courtsô, ócommon law resurgenceô. 

Additionally, the initial coding relied on in vivo codes, using the language of the data itself, and 

non in vivo codes.  Typical examples of in vivo coding were: 

Misunderstanding: ó... itôs undoubtedly the case that they donôt always understand 

the nature of a common law systemô
231

 

Explanation: óItôs a statement that you make which you hope will explain the 

approach of the national court to the supranational court in Strasbourgô
232

 

Non in vivo coding included: 

Workload: óGiven the problematic backlog of cases at Strasbourg...ô
233

  

Coherence: ó... there have been occasions where Strasbourg has produced a range of 

different decisions which are, frankly, difficult to reconcile with one anotherô
234

  

 The second stage of thematic analysis set out by King and Horrocks moves from 

description to the interpretation of the initial codes. It involves ógrouping together descriptive 

codes that seem to share some common meaning, and creating an interpretive code that captures 

itô.
235

 The researcher during this process will óadd to, redefine and reapplyô
236

 interpretive codes 

as they move between transcripts.
237

 The interpretive coding of the interview transcripts with the 
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judges thus consisted of several layers. The descriptive codes ócoherenceô and 

ómisunderstandingô, described above, for example, were respectively placed under the 

interpretive codes of óformal qualityô and ósubstantive qualityô to reflect what they described 

about the ECtHR jurisprudence. óFormal qualityô and ósubstantive qualityô were then subsumed, 

with others, under the additional and wider interpretive code of óissuesô, encompassing various 

difficulties which were identified by the Justices in connection with the ECtHR case law.  

 The final stage involves the construction of overarching themes which ócharacterise key 

conceptsô
238

 within the analysis. These are óbuilt upon the interpretive themes, but are at a higher 

level of abstraction than themô.
239

 Staying with the examples used so far, the interpretive code of 

óissuesô was combined with two other interpretive codes. The first of these is ósources of tensionô 

which encompassed numerous interpretive codes relating to points of difference between the UK 

and the ECtHR courts which were deemed by the judges to give rise to the difficulties coded 

under óissuesô. The second interpretive category / code was ómitigationô, which included various 

interpretive and descriptive codes based on the judges accounts of how they seek to address the 

óissuesô raised by the ECtHR case law through dialogue. Combined, these three categories 

formed the theme of judgment-based dialogue as the mitigation of tensions.  

 This method of analysis allowed for the development and exposition of a órich and 

detailed ... account of the dataô.
240

 Nonetheless, there are some limitations. A common criticism 

of this method is that it lacks a systematic approach. Bryman notes that it is óa remarkably 

underdeveloped procedureô,
241

 despite its popularity, with no óidentifiable heritageô.
242

 Further, 

as an exercise in interpretivism, it could of course be argued that the óresearcherôs own values 

and biases may lead them to prioritise certain accounts over others ï even if unwittinglyô.
243

 The 

three-stage process described sought to introduce a degree of systemisation into the analytical 

process. In the interests of transparency, the thesis relies extensively on direct quotations from 

the interviews with the judges in order to improve the trustworthiness of the arguments 
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developed from the data. However, due to guarantees of confidentiality, none of the judges are 

identified by name.
244

 

9. Other Documentary Sources 

 9.1 Extra-judicial L iterature  

 While the thesis relies extensively on the insights from the interview transcripts, it also 

draws upon a number of other documentary sources. Among these is the growing body of extra-

judicial commentary made by acting or retired judges through published speeches and academic 

contributions. The topic of the relationship between the UK courts and the ECtHR in particular 

has been the subject of much extra-judicial commentary and discussion. Bjorge notes that these 

óinterventionsô
245

 will often further óexplicate the way in which they apply the ECHRô.
246

 They 

thus provide valuable insights on how they view the dialogue between their courts. During the 

research process, these were used to supplement and refine the thematic analysis of the interview 

data.   

 9.2 Case Law  

 In addition to the interviews, this thesis relies on the case law of the UK courts, primarily 

the UK Supreme Court and former Judicial Appellate Committee of the House of Lords, and the 

ECtHR. The case law was gathered on an ad hoc basis using the Westlaw, BAILII and HUDOC 

databases. Given the interpretivist emphasis of this research on understanding how the judges 

understand the dialogue between their courts, many of the examples cited in this thesis were 

suggested by the judges themselves. Ongoing research of academic literature and extra-judicial 

lectures using Westlaw, Heinonline, Web of Knowledge, Google Scholar, websites of the UK 

courts and the ECtHR and library research aided the process of identifying and adding suitable 

cases to the sample. Additionally, various blogs were used to provide alerts on new cases. In 

particular, the UK Supreme Court Blog,
247

 the UK Constitutional Law Blog,
248

 the UK Human 

Rights Blog,
249

 Public Law for Everyone,
250

 the ECHR blog,
251

 Strasbourg Observers,
252

 and 
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European Courts
253

 all provided valuable updates on developments in the case law at the 

domestic and European levels.  The purpose of the case law research was to both corroborate and 

supplement the insights from the interview data. In this regard, the research sought to take heed 

of the advice given by Neil MacCormick: óThe judicial self-perception is an important piece of 

evidence, but not a conclusive one. It remains, therefore, important to look beyond what they say 

they do to what they doô.
254

   

 9.3 Desk-based and Library Research of Academic Literature 

  Finally, the thesis relies upon a wealth of academic literature gathered through desk-

based and library research. The desk-based research was conducted using Westlaw, Heinonline, 

Web of Knowledge and Google Scholar, with email subscriptions to numerous academic blogs 

providing valuable updates on new and forthcoming academic scholarship. The library research 

was relied upon for relevant monographs and edited volumes. Cotterrell argues that óélegal 

theory, as the attempt to understand law as a social phenomenon, should require that the limited, 

partial perspectives of particular kinds of participants in legal processes ï for example, lawyers, 

judges, legislators é ï be confronted with wider theoretical perspectives on law which can 

incorporate and transcend these more limited viewpoints in order to broaden understanding of the 

nature of lawô.
255

 Thus, the thesis combines the partial perspectives of the judges on dialogue 

gleaned from the interviews, extra-judicial commentary and case law with the insights of the 

academic literature in order to draw conclusions on its role in legitimising their judgments.  

10. Conclusion  

This chapter has provided a detailed account of the methodological considerations which guided 

the research for this thesis. By drawing attention to the limitations of the existing research on 

dialogue between the UK courts and the ECtHR, it has sought to provide the justification for an 

interpretivist approach to the study of this topic, focusing on the direct perspectives of the judges 

involved. It has argued that this provides not only a unique methodological way of exploring this 

contentious area but, through its focus on the judicial perspective, an effective means of 

understanding how judicial dialogue can perform a legitimising role. Further, the chapter has 

offered a detailed description and justification for the various features of its research design: its 

use of in-depth interviews with judges of the UK Supreme Court and ECtHR, the purposive 
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sampling which guided the selection process, the avenues of inquiry explored during the 

interviews, the thematic analysis of interview transcripts and its reliance on case law, extra-

judicial commentary and academic literature. With the four research questions and the 

methodology employed to answer them now established, the thesis turns to begin its exploration 

of the nature of judicial dialogue between the courts. 
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Chapter 3  

Defining óFormalô Judicial Dialogue  

I firmly believe that, in the modern world, openness, transparency, discussion, on 

a reasonable basis, ought to be regarded as productive. ... I think lawyers, above 

all, ought to be able to discuss things rationally and to influence each other 

through openness and dialogue.
1
 

- Justice of the UK Supreme Court 

1. Introduction  

The methodology chapter explored the academic perspectives on the concept of ójudicial 

dialogueô, observing a variety of views as to its form and functions. In terms of form, it drew 

attention to the distinction between judgment-based and face-to-face  dialogue and made the case 

for a closer examination of these within the context of the relationship between the UK courts 

and the European Court of Human Rights (ECtHR) using a qualitative, interview-based study. 

This chapter, the first of three examining the interviews conducted with the Supreme Court 

Justices (ñthe Justicesò) and judges of the ECtHR (ñthe Strasbourg judgesò), the case law and 

extra-judicial commentary, aims to elucidate the characteristics attributed to the judgment-based 

(óformalô) dialogue which has taken root at these institutional levels. Its focus is on the form of 

the interactions, while the next chapter addresses their functions.  

 In doing so, this chapter seeks to answer the first research question set out in Chapter 1: 

what is judicial ódialogueô in the context of the decision-making of the UK courts and the 

ECtHR? The answer offered here is that this disputed term refers to a process by which the 

courts, subject to practical and normative constraints, exchange views and seek to influence one 

another through their respective judgments. The three parts of this chapter deconstruct and 

examine the various aspects of this definition. Part 2 sets out the characteristics of judgment-

based dialogue as a process consisting of mutual listening, explanation and influence. It outlines 

the features of the decision-making of the UK courts and the ECtHR which were felt to facilitate 

cross-influence between their courts, and the use of judicial diplomacy by the judges to increase 

the prospect of influence. In Part 3, the chapter draws upon the spectrum of dialogic interactions 

set out in Chapter 2 and the case law examples cited by the judges interviewed to explore in more 

detail the nature of the interactions which the judges understood as dialogue. It observes a 

consensus that dialogue refers to the conflictual interactions whereby national courts criticise or 

disagree with judgments of the ECtHR. Further, while notable differences regarding other types 
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of interaction were evident both amongst the Justices and between the Justices and the 

Strasbourg judges, it observes that the differences of emphasis can be understood as reflective of 

the judgesô desire for their court to influence the judgments of the other: the Justices emphasised 

dialogue as the influence of the UK courts upon the judgments of the ECtHR, while the ECtHR 

judges emphasised dialogue as the influence of the ECtHR upon the judgments of the national 

courts. In Part 4, the chapter explores the practical and normative constraints which were 

associated with judgment-based dialogue. Practically, the process is indirect and case-dependent. 

Normatively, the UKôs political constitution and the UK courtsô adherence to the international 

rule of law set limits on their judgment-based dialogue with the ECtHR. The chapter concludes 

in Part 5 with a review of the findings, providing the background against which the functions of 

formal dialogue are explored in Chapter 4.  

2. The Process of Formal Dialogue 

 2.1 A Process  

 Across the interviews, ójudicial dialogueô was consistently regarded as a multi-

dimensional concept. As one Justice put it, óit does all depend on the context ... because judges 

have conversations with one another in a lot of different contextsô.
2
 It was considered óa phrase 

which can mean different things to different people in different contextsô.
3
 Judgments, however, 

were frequently described by the judges as the medium of óformalô
4
 or ójurisprudentialô

5
 

dialogue. Along with face-to-face meetings, which were described as the medium of óinformalô
6
 

or ópersonalô
7
 dialogue, this was said to constitute one the ótwo basic dialogue levelsô

8
 between 

the UK courts and the ECtHR.  It is worth noting here that a few of the Justices questioned 

whether ódialogueô was an appropriate label for the judgment-based interactions between the 

courts. It was felt that the term ódoesnôt really represent practical realityô
9
 and is ónot ñdialogueò 
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in the sense that somebody in the street would understand dialogue to beô.
10

 There was, however, 

an underlying consensus as to the meaning behind the term.  

 As indicated by the definition above, formal dialogue was understood as a ócontinuing 

processô.
11

 Through their respective judgments on issues concerning the interpretation and 

application of Convention rights, contained respectively under the Human Rights Act (HRA) 

1998 Sch 1 and the ECHR, it was said that the courts can engage in a ógenuine interchangeô,
12

 

consisting of ótoing and froingô
13

 and the óping pongô
14

 of arguments through óthe interplay of 

judicial decisionsô.
15

 As one Justice explained: óWe set out in public what we think, they set out 

in public what they think, then we perhaps return to it at some later caseô.
16

 Numerous 

characteristics were attributed to this process. It was said to consist of an exchange of views: each 

court listens to the reasoning of the other and, in turn, explains its own views through its 

judgments. In the same vein, the former ECtHR President, Dean Spielmann, has observed that 

dialogue between the ECtHR and national courts requires óa continuing openness to listen and 

willingness to explainô
17

 on both sides. During the interviews, these appeared to be both 

descriptive and normative characteristics, describing actual practice and also reflecting the 

judgesô expectations of how they ought to interact through their decision-making. Further, formal 

dialogue appears to be defined by both courts seeking to influence one another through their 

exchange of views. To this end, a number of features of the decision-making of the UK courts 

and the ECtHR were considered by the judges to facilitate a space for cross-influence: their 

shared language, the Human Rights Act (HRA) 1998, their styles of reasoning and their 

flexibility in the development of the law in their respective systems. From the judgesô accounts, 

the courts seek to utilise this space through the use of judicial diplomacy ï framing their 

judgments with an awareness of how their decision might be received by the other court. The 

following sections explore each of these in turn.  
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 2.2 Mutual Listening  

 Formal dialogue between these courts was said to be predicated on each listening to the 

views pronounced in the judgments of the other. The idea behind the term, according to one 

Justice, is that óeach court should endeavour to understand whatôs led the other to decide the case 

in the way it has and should pay serious regard to itô.
18

 For the Justices, this was considered 

intrinsic to their s.2 HRA duty to ótake into accountô the judgments of the ECtHR. However, the 

requirement to listen went beyond the fulfilment of legal obligations. It was deemed important to 

not only listen but to be seen listening. One Justice stressed the importance of each court being 

able to see that the other is considering their views. It was considered to be óvery important for 

them [the ECtHR judges] that they see that we are taking them seriouslyô.
19

 Likewise, it was 

crucial for the UK judges to see that the ECtHR judges are ólistening to us, taking into account 

our concerns and interestsô.
20

 Lord Kerr has written pointedly here of óthe need [for the ECtHR] 

to attend closely to the articulation by a national court of the difficulties that the propounding of a 

general rule might have in the domestic settingô.
21

  

 The same emphasis on listening pervaded the interviews with the Strasbourg judges. One 

judge, for example, remarked that óthe natural partner for us is the national judges... You canôt 

have a partner and not listen to what the partner saysô.
22

 Similarly, another judge remarked that 

óthis court ï maybe even more than any national court ï looks into the national interpretations of 

national lawô.
23

 It was said to be ócrucial for us to know what their legal thinking is based onô.
24

  

A close regard for the decisions of the national courts was deemed integral to the ECtHRôs 

decision-making: ó...obviously any decision is likely to be more reliable if you listen to what the 

person whoôs going to be affected by your decision has to say, donôt you think?ô.
25

 Echoing these 

views, the ECtHR judge, Fran­oise Tulkens, has argued that óthe Court can and must enrich its 

own scrutiny by reflecting on national decisions in which Convention law is analysed. The Court 

does not have a monopoly on understanding the Conventionô.
26
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 2.3 Mutual Explanation of Views  

 The second feature of formal dialogue described by the judges is that it takes place 

through the explanations set out in the respective judgments of the UK courts and the ECtHR. 

According to the former ECtHR President, Dean Spielmann, óthe national judge details their 

analysis of the human rights issues at stake in the case, and their application of the corresponding 

jurisprudential principlesô
27

 and óthe European Court assesses, and, as the case may be, rectifies 

or validates the analysisô.
28

 The duty to explain a judicial decision was said to be owed 

principally to óthe litigants and towards the publicô.
29

 To this extent, the communication between 

the courts was said to be secondary to the resolution of the particular legal disputes confronting 

them. However, it was made clear that the courts regard one another as key audiences to their 

respective judgments. This was made particularly apparent during the interviews with the 

Justices. The task of the UK courts, it was said, is to ósignal to them [the ECtHR] that we think 

weôre following them or weôre not following them ... so when it goes to Strasbourg they can see 

what weôre doing and whyô.
30

 Further, the Justices described the practices of óputting in a 

judgment material which you hope that Strasbourg will have regard to next time roundô
31

 and 

producing óa statement ... which you hope will explain the approach of the national court to the 

supranational court in Strasbourgô.
32

 Here, Lady Justice Arden has also suggested that ó[t]he 

national court can in effect send a message to the Strasbourg court by reflecting its views on the 

Strasbourg jurisprudence in its judgment either in the case before it goes to Strasbourg or some 

other case raising the same issueô.
33

  

 It would appear, however, that the twin expectations of being heard and receiving an 

explanation in reply occasionally collide with reality. One Justice suggested that, in practice, 

formal dialogue ótends to be one wayô:
34

 

Strasbourg can indulge in the dialogue but, on the whole, that dialogue tends to 

be one way, in the sense that weôre making points, rather like a barrister to a 

judge, if you like, and Strasbourg can ignore them, can answer them, can 
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specifically refer to them, can deal with them in general terms, can half deal with 

them.
35

 

A notable example of the ECtHR not responding directly to the signals sent by domestic courts 

arose in one of the most fraught and well-known exchanges between the UK courts and the 

ECtHR. The courts repeatedly reached differing conclusions as to whether Art.8 ECHR could be 

invoked by social housing tenants facing eviction to challenge the proportionality of the decision 

before a court making the order for possession. In the first major domestic judgment on the issue, 

Qazi v Harrow LBC,
36

 a divided (3:2) decision by the House of Lords concluded that Art.8 could 

not be invoked to this end.
37

 Lord Steyn, however, dissenting, argued that the conclusion 

óempties article 8(1) of any or virtually any meaningful contentô
38

 and remarked pointedly that 

ó[i]t would be surprising if the views of the majority ... withstood European scrutinyô.
39

 This 

óputative invitationô,
40

 however, drew no direct response from the ECtHR on the two subsequent 

occasions that it considered UK cases on this matter, prompting some consternation when the 

issue next returned to the Law Lords:  

The question is not made easier by the fact that when Qazi's case reached the 

Strasbourg court it was dismissed as inadmissible without any reasons having 

been given, and by the absence of any mention of the House's decision in Qazi in 

the court's judgment in the Connors
41

 case. Lord Steyn's declaration in Qazi ... 

that it would be surprising if the views of the majority ... withstood scrutiny 

cannot have escaped attention in Strasbourg.
 42

 

The lack of explicit engagement by the ECtHR with the divided views of the Law Lords 

appeared to prolong domestic judicial difficulties in that area, as the judges were left to debate 

which arguments the ECtHR had implicitly accepted or rejected.
43

 There was, however, a view 
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among the Justices that the ECtHR had become more receptive in recent years: ó...in relation to 

the Strasbourg court, there is a real sense of increasing dialogue. They are listening to what is 

said about their decisionsô.
44

 

 2.4 The Space for Cross-Influence  

 The next feature of formal dialogue described by the judges is that it involves the courts 

actively seeking to influence one another. In this respect, it is predicated on a space for cross-

influence between the courts. The ongoing presence of such influences in the decision-making of 

the UK courts and the ECtHR is well-recognised in the extra-judicial commentary. Lord Reed 

observes óa dialectical process at work, as the European Court and national courts each influence 

the work of the otherô.
45

 Likewise, Paul Mahoney, the former UK judge at the ECtHR, notes a 

ótwo-way adjudicatory trafficô
46

 by which the courts have engaged in óa continuing exchange on 

the subject of a specific human rights problem in the country, with the position on each side 

progressively evolving in the light of the otherôs judgmentsô.
47

 

 During the interviews, several features of the decision-making of the UK courts and the 

ECtHR were identified as facilitating the potential for mutual influence. One such feature was the 

shared language of the courts. A Strasbourg judge felt that this placed the UK courts in a 

considerably stronger position to engage with the Strasbourg case law than many of their 

European counterparts whose first language is neither English nor French.
48

 They face no 

ólinguistic hurdleô
49

 in their efforts to apply the Convention rights. A second and much more 

significant feature, however, was the Human Rights Act (HRA) 1998. The legislation was deemed 
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by several Justices to have directly facilitated formal dialogue with the ECtHR by granting the 

UK courts the ability to interpret the óConvention rightsô
50

 and engage extensively with the 

ECtHRôs case law. Prior to the Act, it was said that the situation was óunsatisfactory on all sorts 

of levels, not least because it meant that Strasbourg considered a case without the benefit of the 

thinking of the national courtô.
51

 Another Justice explained:  

[Dialogue] certainly didnôt exist in the way that it does now because the UK 

courts werenôt able to apply the Convention rights directly, so human rights 

tended to be very much a policy argument in support of a statutory or common 

law argument. ... Thatôs much less of a dialogue because we werenôt able to 

engage with Strasbourg on Strasbourgôs terms, and now we can.
52

 

Lord Reed similarly notes here that ófor good or ill, [the HRA] compels our courts to analyse the 

Strasbourg jurisprudence to a greater extent than the courts of other contracting partiesô.
53

 The 

same sentiments have been voiced by several former ECtHR Presidents. Sir Nicolas Bratza has 

observed that ó...the Strasbourg Court has, in my perception, been particularly respectful of 

decisions emanating from courts in the United Kingdom since the coming into effect of the 

Human Rights Act and this because of the very high quality of the judgments of these courts, 

which have greatly facilitated our task of adjudicationô.
54

 Similarly, Spielmann has remarked that 

ó...the distinctive English approach to human rights, which rest on that great landmark that is the 

Human Rights Act, has never ceased to command my attentionô.
55

 

 A third feature which was deemed to facilitate the potential for cross-influence is the 

particular styles of reasoning which characterise the judgments of the UK courts and ECtHR. 

According to the Justices, the ability to interpret Convention rights and reason with the 

Strasbourg case law combines with the ónarrative and argumentative formô
56

 and óprofoundly 

explanatoryô
57

 method of analogical reasoning in common law judgments to enable the UK 

courts to explain their analysis of the applicable Convention rights and the Strasbourg 

jurisprudence in considerable detail to the ECtHR. For this reason, one Justice suggested that 

óour own relationship with Strasbourg is different from any other countryô.
58

 The ECtHR 
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judgments were deemed to broadly share this explanatory style. One Justice observed that ó[t]hey 

reason in quite a common law way é they're fairly explicit, they try and reason things outô.
59

 

Likewise, the Strasbourg judges observed that the óthe whole machinery [at the ECtHR] is an 

imitation of the common law systemô,
60

 mirroring óthe very pattern of law-making through 

judicial law-makingô.
61

 There was a clear view among the Justices that this provides the UK 

courts with an advantage in their relationship with the ECtHR over the courts in jurisdictions 

which either provide shorter, formalistic reasoning for their decisions or do not explicitly analyse 

the Strasbourg jurisprudence, which placed them in óa strong position to influence Strasbourgô.
62

 

Several Strasbourg judges here testified to the influence of the reasoning of the UK courts. One 

judge remarked:  

é in every British case that I was part of there were long citations from British 

judgments that everybody has read with great interest, precisely because Britain 

and, of course, Cyprus, Ireland, are the common law countries that are well 

versed in the applications of the case law.
63

 

Another judge referred to the óvery influentialô
64

 and óexcellent reasoning of the UK judgesô
65

 

and described it as a óvery rewarding learning exercise é to see how our case law was 

interpreted in the British casesô.
66

 

 A fourth feature of the decision-making of the UK courts and the ECtHR which was 

deemed to facilitate cross-influence is their mutual flexibility. There was a shared view that 

because both courts develop their legal principles on a case-by-case basis, they are afforded a 

degree of flexibility with which to mutually adapt in response to their respective positions. The 

UK courts, on the one hand, enjoy what Lord Justice Laws has described as the common lawôs 

ópower of continuous self-correctionô
67

 and its ócatholicityô:
68

 its ó...capacity to draw inspiration 

from many different sourcesô.
69

 To this end, the UK courts were deemed well-equipped to adjust 

to changes in the thinking of the ECtHR. One Justice observed that óthe idea of developing 
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thinking and principles through case law and the interaction of decisions on particular facts is one 

that we all like and are comfortable withô.
70

 Again, there was a view that this places the UK 

courts at an advantage. One Strasbourg judge, for example, observed óa big difference between 

the common law countries that are used to assimilating the precedents and, in a sense, integrating 

them into their own judicial system, and é other countries that are not able to assimilate those 

judgmentsô.
71

 In the same vein, it was noted by several of the Strasbourg judges that the ability of 

the ECtHR to develop its jurisprudence case-by-case enables it to modify its position where 

necessary in the light of arguments made by national courts. Lady Justice Arden has referred to 

this as the ECtHRôs óplasticityô:
72

 ó...its genuine desire to respond to the needs of the contracting 

statesô legal systems, in other words its receptivity of the need for change ... [its] coping strategy 

... adapting itself when need arisesô.
73

 Each of these features was deemed to facilitate the 

potential for cross-influence between the courts. 

 2.5 Seeking Influence through Judgments 

 It was described earlier how the judges regard one another as key audiences to their 

respective judgments. For this reason, a number of the judges stressed the need for what can be 

termed judicial diplomacy:
74

 sensitivity to how the language and framing of their judgments is 

likely to be received by the judges of the other court. One Justice described how the manner in 

which views are presented in Supreme Court judgments is influenced by ópolitical 

considerationsô:
75

 their sense of óhow will this go down in Strasbourgô.
76

 In this regard, it was 

said that the expression of views tends to be more óguardedô
77

 in judgments compared to the 

ófrankô
78

 exchanges between the judges which reportedly take place during their bilateral 

meetings, where the contents of discussions are not published. Another Justice explained this in 

similar terms:  
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Obviously we have to have respect for them and they have to have respect for us, 

and so it would be quite inappropriate for us to write a sort of polemical judgment 

in which we set out a Strasbourg judgment, then analysed it in order to show in 

harsh terms that it was a lot of rubbish ï that would be quite inappropriate.
79

 

It was not only the Justices, however, who observed this need for judicial diplomacy. A 

Strasbourg judge interviewed stressed the importance of óhaving a certain awareness as to what 

the impact of judgments is going to be and what the people who are affected by the judgments 

actually think about themô,
80

 including the national judges. This echoes the remarks of 

Spielmann, quoted in the Chapter 1, that óit goes without saying that we do think about how our 

judgments will be receivedô.
81

  

 It appears that this diplomacy is intended as a way of increasing influence. This is fairly 

explicit in the remarks of the former ECtHR President, Jean-Paul Costa: 

We need to be pragmatic. There is no point in chanting the maxim ñpacta sunt 

servandaò on which Grotius based international law. The Court could only have 

been influential and it can only avoid the danger of being misunderstood, or even 

rejected, so long as it observes a degree of restraint and explains again and again 

to judges and other national authorities the basis for its decisions.
82

 

Likewise, the use of diplomacy to achieve influence was evident in the Supreme Courtôs decision 

in Nicklinson,
83

 where Lord Neuberger remarked that óDialogue or collaboration ... can be carried 

on with varying degrees of emphasis or firmness, and there are times when an indication, rather 

than firm words are more appropriate and can reasonably be expected to carry more 

credibilityô.
84

 At a more general level, Lord Reed has remarked that ónational courts can and do 

seek, through their judgments, to encourage or persuade the European Court to develop its 

jurisprudence in particular waysô.
85

 To this end, one Justice suggested that óyou influence people 

much better by reasoning with them calmly and in a constructive way than by either remaining 

silent or by hectoringô.
86

 Likewise, another Justice made the point that ósometimes you will get a 

more favourable response if you tread gently than if you wave a big stickô.
87
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 Two examples provided by the Justices were said to illustrate the different manifestations 

of this diplomacy. On the one hand, the óbig stickô approach was evidenced by the Supreme 

Courtôs judgment in Horncastle.
88

 As discussed in Chapter 1, the question there was whether a 

criminal conviction would be compatible with the fair trial requirements of Art.6 ECHR where 

hearsay evidence constituted ósole or decisiveô evidence against the accused. The ECtHR 

Chamber judgment in Al-Khawaja v UK,
89

 finding against the UK, had ruled that such a 

conviction would not be compatible with Art.6. The government subsequently requested a 

referral of the judgment to the ECtHR Grand Chamber, however the Court postponed its 

consideration of the request until after the Supreme Court had issued its Horncastle judgment 

which addressed the same issue. The Supreme Court held that the admission of hearsay evidence 

under domestic law would be compatible with Art.6. It refused to apply the judgment in Al-

Khawaja, and criticised the decision at length for its inflexible application of the sole or decisive 

rule, for the lack of clarity in the rule itself, and for having misunderstood the existing fair trial 

protections in domestic law. One Justice interviewed explained here that óthe whole point of 

Horncastle was to persuade the Grand Chamber to take Al-Khawaja
90

 on and then to persuade 

the Grand Chamber that they need to modify the Chamberôs
91

 approachô.
92

 The effort was largely 

successful. Al-Khawaja was relinquished to the Grand Chamber and the eventual judgment,
93

 

which reversed the decision of the Chamber in part,
94

 ruled that a conviction based decisively on 

hearsay evidence could still be compatible with Art.6 provided there were sufficient 

counterbalancing measures to offset the disadvantage to the defendant and the óoverall fairnessô 

of the proceedings was not undermined.
95

  

 By contrast, an example cited by one Justice of the UK courts ótreading gentlyô, by 

sending subtler signals to the ECtHR, was the decision of the Supreme Court in Whiston.
96

 One 

of the issues there was whether the right to have a detention reviewed under Art.5(4) ECHR 

renews when a person, serving a determinate custodial sentence, is granted discretionary early 

release but subsequently recalled to prison. Holding that it did not renew, the majority reasoned 

that the result óclearly appears to be the conclusion which the Strasbourg court would reachô.
97
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Lady Hale, however, while agreeing with the ratio, was unconvinced by the majorityôs 

reasoning.
98

 In light of this difference of view, the ECtHR was invited to clarify the position at 

the next opportunity: óéit may be that the Strasbourg court would want to reconsider their 

jurisprudenceô.
99

  

 On the basis of these insights, judgment-based dialogue appears to be actively shaped by 

the judgesô awareness of one another as audiences to their respective judgments, with the UK 

courts in particular having tailored their reasoning in specific instances in order to increase the 

prospect of influence.  

3. Categories of Interaction 

 3.1 Conflict and Consensus 

 The chapter has so far explored the general characteristics ascribed by the Justices and 

ECtHR judges to the formal dialogue between their courts. These characteristics ï mutual 

listening, mutual explanation and the reciprocal effort to influence ï were fairly uncontroversial. 

It will be recalled from the methodology chapter, however, that a variety of judgment-based 

interactions between these courts have been labelled ódialogueô. Drawing upon the case law cited 

by the judges interviewed, this next part of the chapter uses these categories of interaction to 

further scrutinise the nature of the judgment-based interactions which the judges understand as 

dialogue. If formal dialogue is a process by which the courts mutually listen and explain their 

views, seeking to influence one another through the medium of their judgments, does it 

encompass all judgments made respectively by the courts on matters concerning the Convention 

rights, or does it involve specific types of decision only?  

 Here, there were different views both amongst the Justices and between the Justices and 

the ECtHR judges. Drawing upon the concepts introduced in the previous chapter, it can be said 

that two broad categories emerged from the interviews, which can be supported with additional 

extra-judicial insights: first, what has been labelled óconflictualô
100

 dialogue, based on 

disagreement or ódifferences of opinionô
101

 between the courts; second, óconsensualô
102

 dialogue, 
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based on influences at work between the courts in the absence of disagreement. As seen in the 

Chapter 2, conflictual dialogue can be divided into two subcategories: disagreement by the UK 

courts with a judgment of the ECtHR, and disagreement by the ECtHR with a judgment of the 

UK courts. Consensual dialogue can also be divided into two subcategories: judgments by the 

UK courts with which the ECtHR agrees, or could potentially agree with in future (influence or 

the prospect of influence by the UK courts) and the application of ECtHR judgments by the UK 

courts (influence by the ECtHR). It should be recalled, however, that these are neither strict nor 

mutually exclusive categories. Conflictual dialogue, for example, also has the potential for 

subsequent agreement and influence.
103

 Nonetheless, these categories help to illuminate the 

differences of emphasis in the judicial understandings of dialogue between these courts which 

were encountered during the interviews and which have manifested in the extra-judicial 

commentary.  The following sections consider each of the categories in turn and the level of 

consensus surrounding them.  

 3.2 Conflictual Interaction  

 3.2.1 Disagreement by the UK courts  

 This first category of conflictual dialogue was the subject of the only clear consensus 

across the interviews. There was a common understanding among the judges interviewed that 

formal dialogue involves a decision by a national court which signals concerns regarding, or 

even disagrees with, a particular aspect of the Strasbourg jurisprudence. One Justice defined 

dialogue as  

é a polite way of saying that a national court can express disagreement with a 

decision by a Strasbourg section or even the Grand Chamber when it feels that 

thereôs been a failure to understand the domestic law sufficiently or where they 

feel the decision hasnôt been adequately reasoned.
104

 

Another Justice similarly explained: óWe are saying to Strasbourg ñThink againò or ñWhat about 

this problem?ò or ñWe donôt think youôve really dealt with thisòô.
105

 These views echo similar 
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statements made by senior UK judges in extra-judicial lectures
106

 and reflects the dominant 

conception of dialogue apparent within the UK case law, neatly encapsulated in the judgment of 

Lord Mance in Chester
107

 as the process by which the national courts óexpress their concerns 

and, in an appropriate case ... refuse to follow Strasbourg case-lawô.
108

    

 In such instances, there is a clear expectation that the ECtHR will undertake a review of 

its own position. Lady Justice Arden has argued that the ECtHR must be ówilling in an 

appropriate case to reconsider an earlier decision in the light of disagreement by the superior 

national court.ô
109

 This expectation has been made clear in the case law on a number of 

occasions. In Horncastle, Lord Phillips concluded his judgment: óI have taken careful account of 

the Strasbourg jurisprudence. I hope that in due course the Strasbourg Court may also take 

account of the reasons that have led me not to apply the sole or decisive test in this caseô.
110

 

Likewise, in Chester, Lord Mance reasoned that where a national court disagrees with a 

judgment of the ECtHR, it could do so óin the confidence that the reasoned expression of a 

diverging national viewpoint will lead to a review of the position in Strasbourgô.
111

 

 A number of the Strasbourg judges shared with the Supreme Court Justices the view that 

formal dialogue can involve this type of conflictual exchange. One judge, for example, observed: 

óI think that it is quite right that national superior courts should have a second bite at the cherry, 

should at least be allowed to react to a judgment by the ECtHR concerning their country and to 

say to the ECtHR, in polite terms and explaining why, ñSorry, but we think that you have got it 

wrong.ò  This is so particularly where the disagreement goes to assessment of domestic lawô.
112
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Further, as seen in Chapter 1, in calling for óincreased dialogueô
113

 between the courts, the former 

ECtHR President, Sir Nicolas Bratza, has similarly remarked that it is óright and healthy that 

national courts should continue to feel free to criticise Strasbourg judgments where those 

judgments have applied principles which are unclear or inconsistent or where they have 

misunderstood national law or practicesô,
114

 even refusing to follow them in order to provide the 

ECtHR the óopportunity to reconsider the decision in issueô.
115

  

 By far the most frequently cited example of formal dialogue during the interviews with 

the Justices was the Horncastle / Al-Khawaja exchange concerning the admissibility of hearsay 

evidence and the right to a fair trial under Art.6 ECHR. This appears to be widely considered the 

paradigmatic example of dialogue between these courts. As seen in the introductory chapter, Sir 

Nicolas Bratza used his concurring judgment to applaud the decision as óa good example of the 

judicial dialogue between national courts and the European Court on the application of the 

Conventionô.
116

 Likewise, another former ECtHR President, Dean Spielmann, has hailed this 

exchange as the óexample par excellence of judicial dialogueô.
117

  

 Another example frequently cited by the Justices has been encountered already in this 

chapter: the repeated conflict between the UK courts and the ECtHR as to whether a personôs 

right to respect for their home under Art.8 ECHR required the courts to be able to determine the 

proportionality of an eviction from social housing or local authority sites before issuing a 

possession order. Contrary to Strasbourgôs view, the House of Lords repeatedly held that Art.8 

made no such requirement,
118

 maintaining instead that the availability of judicial review (and, 

later, expanded grounds of judicial review to allow for greater factual sensitivity,
119

 developed in 

response to the adverse ECtHR case law) provided an adequate safeguard against the risk of 

evictions which would violate a personôs right to respect for their home. The ECtHR, however, 

repeatedly disagreed with that assessment.
120

 In its view, the loss of a home resulting from a 

possession order required the courts to be able to determine whether it was a proportionate 

interference with Art.8.
121

 Judicial review, it reasoned, did not provide the opportunity for the 
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courts responsible for making possession orders to make that assessment.
122

 At the culmination 

of a resistance by majorities in the House of Lords spanning three separate decisions,
123

 however, 

a situation which Paterson describes as óreminiscent of trench warfareô,
124

 the Supreme Court 

unanimously decided to accept the Strasbourg view that an applicant facing eviction from social 

housing must be able to challenge the proportionality of that decision.
125

 One Justice described 

the saga: óIt certainly was a dialogue. They decided something, we decided something, they 

decided something, we decided something, and it was definitely a catch-up going onô.
126

  

 3.2.2 Disagreement by the ECtHR 

 The second, and more controversial, category of conflictual dialogue which emerged 

from the interviews is the decisions by the ECtHR which disagree with judgments of the 

domestic courts. During the interviews with the Justices, two examples of such interaction were 

cited. The first example was the disagreement stemming from the UKôs former policy of 

retaining the biometric data of individuals previously suspected, though not convicted, of 

criminal offences.
127

 In S and Marper,
128

 the House of Lords unanimously held that the policy 

was not a disproportionate restriction on the Art.8 rights of the appellants.
129

 However, when the 

case was taken to Strasbourg,
130

 the Grand Chamber unanimously disagreed. It found that the 

data retention was an indiscriminate and thus disproportionate restriction on the right to a private 

life. Dickson observes that this was particularly striking given that all ten UK judges who heard 

the case at the domestic level found no violation of Art.8 and had declined to make a declaration 

of incompatibility, whereas all seventeen ECtHR judges found a violation.
131

 When the Supreme 

Court was next confronted with the matter, faced with the unequivocal view from the ECtHR and 

an óirreconcilable conflictô
132

 between the UK and Strasbourg positions, it accepted and applied 

the reasoning of the Grand Chamber.
133
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 The second example cited turned on the meaning of ójurisdictionô under Art.1 ECHR and 

the extent to which it gave the Convention rights extra-territorial effect. In the case of Al-

Skeini,
134

 the House of Lords held that questions relating to the interpretation of Art.1 ECHR and 

thus the entire reach of the Convention were for the Strasbourg court alone.
135

 However, it 

concluded from the Strasbourg jurisprudence that generally a state could only be said to have 

extra-territorial jurisdiction within the meaning of Art.1 where it had ósuch effective control of 

the territory of another state that it could secure to everyone in the territory all the rights and 

freedoms in section 1 of the Conventionô.
136

 Later, in Smith (no.1),
137

 a (6:3) majority at the 

Supreme Court held that the armed forces of a contracting state operating outside of its territory 

are not within its jurisdiction within the meaning of Art.1. When the Grand Chamber delivered 

its Al-Skeini decision,
138

 however, it disagreed with that assessment. While a stateôs jurisdiction 

under Art.1 was to be considered óprimarily territorialô,
139

 it could also arise by reason of acts 

which are performed or produce effects outside of its territory,
140

 where a state exercises 

effective control over an area outside of its territory as a result of its military action,
141

 but also 

from a stateôs use of force outside of its territory which brings individuals under the control of 

the stateôs authorities. Where a stateôs agents exercise control over an individual through force, 

there was an obligation to secure only the Convention rights which are órelevant to the situation 

of that individualô.
142 

In Smith (no 2),
143

 the Supreme Court was unanimous in the view that a 

stateôs armed forces abroad fell within its jurisdiction for the purposes of Art.1 and that the 

appropriate course was to depart from Smith (no 1).
144

 

 As with domestic judgments which disagree with a position taken by the ECtHR, there is 

a shared understanding that the national courts must undertake a review of their position in the 

face of an adverse ECtHR judgment.
145

 It should be stressed, however, that there are differences 
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of judicial view as to whether this type of interaction reflects dialogue. On the one hand, for 

example, Lady Justice Arden has suggested that it does. In her view, dialogue between the courts 

purports to ógive both the national and supranational court the chance to think againô.
146

 In the 

same vein, the former ECtHR President, Jean-Paul Costa, has written of dialogue as 

ódivergencesô
147

 by the ECtHR with the judgments of national courts: óWe have the utmost 

respect for constitutional courts, but if we always agreed with them, what would be the point of 

our Court?ô.
148

 During the interviews, however, very few Justices cited such instances as 

dialogue. Additionally, the former UK judge at the ECtHR, Paul Mahoney, has suggested that 

these examples do not reflect ódialogueô but óinstances of the Strasbourg Court in effect reversing 

the national ruling on a human rights issueô.
149

  

 3.3 Consensual Interactions 

 3.3.1 National courts influencing the ECtHR  

 Turning to the consensual interactions, several Justices and ECtHR judges identified 

dialogue as the domestic judgments which have either influenced, or are considered to have the 

prospect of influencing, the judgments of the ECtHR, in the absence of disagreement. For the 

Justices, this category was associated particularly with UK judgments which make novel 

contributions to the development of Convention rights, either in areas upon which the ECtHR has 

yet to make a ruling or where there is no settled approach to the issue within the case law. Here, a 

number of the Justices cited the case of Rabone.
150

 The question there was whether an 

operational duty exists on states under Art.2 ECHR to protect informal psychiatric patients 

against the risk of suicide. In deciding that there was such a duty, the Supreme Court 

acknowledged that its conclusion was effectively going further than the existing Strasbourg 

jurisprudence but was, nonetheless, one which flowed from it.
151

 In Reynolds v UK,
152

 a 

subsequent Strasbourg case concerning the same issue but arising from facts which occurred 

prior to the Rabone judgment, the ECtHR endorsed the Supreme Courtôs approach. Noting that 

the Court of Appeal in 2010 had held that the operational duty did not apply to informal 
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patients,
153

 it welcomed the fact that the óunderlying reasoning [of the domestic courts] ... 

changed over the yearsô.
154

 Lady Hale subsequently inferred from this decision that the ECtHR 

óclearly thought that we were rightô.
155

 Several Justices considered such cases to reflect a form of 

dialogue because they enable the UK courts to óhelp [Strasbourg] to develop the lawô
156

 and thus 

offer óopportunities for influenceô
157

 at the European level.  

 A number of ECtHR judges have also identified dialogue in such terms. A manifestation 

of the consensual dialogue suggested by the former ECtHR President Jean-Paul Costa, for 

example, is where the Strasbourg Court ónot only endorses the decision of a constitutional court 

but uses the reasoning in its own decisionô.
158

 The former UK judge at the ECtHR, Paul 

Mahoney, points to the exchange between the courts concerning the question of whether any of 

the Convention rights affords a óright to dieô. In Pretty,
159

 the House of Lords concluded on the 

basis of the available Strasbourg jurisprudence that none of the Convention rights
160

 could be 

interpreted in such a way, even in the extreme case of a person suffering from a degenerative 

illness (though Lord Hope considered that the right to a private life under Art.8 was at least 

engaged).
161

 When the case was subsequently considered in Strasbourg,
162

 the reasoning of the 

Law Lords was emphatically endorsed, with the court citing no fewer than forty paragraphs from 

Lord Binghamôs judgment alone.
163

 However, it also pointedly endorsed Lord Hopeôs view that 

Art.8 was engaged.
164

 Mahoney argues that the óCareful analysis of the relevant human rights 

case-law by the domestic, British courts in Pretty clearly helped the Strasbourg Court to develop 

its own interpretation when the case subsequently came to Strasbourgô.
165

 

 Interestingly, however, it was only a minority of the Justices interviewed who considered 

such cases to reflect a form of dialogue, with several others contesting the view. One Justice, for 
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example, remarked that óif you regard those as dialogue, then every case in which we look at 

Strasbourg jurisprudence and seek to apply it is an example of dialogueô.
166

 It was clear that, for 

a number of the Justices, disagreement is intrinsic to the dialogue metaphor in this context. 

Referring to the Rabone-type case, three Justices remarked:  

There was no question of a disagreement with Strasbourg so I would not see that 

as a dialogue case.
167

 

I donôt think thatôs whatôs normally being meant by it. Whatôs normally being 

meant by it is a genuine interchange where Strasbourg says something, we say 

something slightly different.
168

 

I think it really would be a misrepresentation to suggest that this was the outcome 

of some form of dialogue. It was simply a question of our looking at the relevant 

jurisprudence, considering it, having regard to it and coming up with our own 

conception of what the Convention right meant in the particular circumstances of 

the case.
169

 

Such remarks point to a specific conception of dialogue centred strictly upon disagreement by the 

domestic courts with a decision of the ECtHR. Relating these observations back to the question 

posed at the outset of this part of the chapter suggests that, for a number of the Supreme Court 

Justices, ódialogueô does not connote the communication of all views by the domestic courts to 

the ECtHR but rather those which either disagree with a particular aspect of the Strasbourg 

jurisprudence or, on the most generous view, develop it in areas upon which the ECtHR has yet 

to make a direct ruling.  The difference is consistent with the understandings of dialogue which 

have manifested in the case law, explored in Chapter 1. On the one hand, the dominant 

conception is centred on disagreement by the UK courts with a decision of the ECtHR.
170

 

Alongside this, however, is a conception of dialogue visible in Rabone and Ambrose
171

 which 

stresses the ability of the UK courts to contribute proactively to the development of ECHR 

principles where there is no ECtHR case law dealing directly with the point in issue. 
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 3.3.2 The ECtHR influencing national courts 

 The fourth and widest category of interaction, one which emerged only from the 

interviews with the Strasbourg judges, is the decisions by domestic courts which implement 

ECtHR jurisprudence into the domestic legal system. There was a strong consensus amongst the 

ECtHR judges interviewed that dialogue refers to the process by which national judges 

ótranslateô,
172

 óintegrateô
173

 or óassimilateô
174

 through their decision-making the judgments of the 

ECtHR into domestic law. One Strasbourg judge interviewed explained that it represents óa 

different kind of dialogueô:
175

 

In this context it is not a question of the national courts saying to the ECtHR, 

ñWe are asking you to reconsider this point because we think that you have got it 

wrong.ò  Rather, it is a dialogue in the sense of: ñWe take notice of the ECtHRôs 

finding that this or that aspect of our domestic law has given rise to a violation of 

the Convention.  What can we, the national courts, do to execute the ECtHR 

judgment, to translate it into practice in our legal system?ò  This participation by 

the national courts in facilitating an effective execution of the ECtHR judgment 

within their legal system, quite apart from any measures of execution by the 

national parliament or government, represents another form of dialogue.
176

 

These insights are reinforced by other extra-judicial comments from former ECtHR judges. For 

Costa, for example, the most welcome form of dialogue is where the national court ócoordinates 

its decisions with the Strasbourg caselaw, adhering to it and, above all, being guided by itô.
177

 

This is echoed by Spielmann, who argues that the dialogue óat the heart of vindicating 

Convention rightsô
178

 is where the national courts ó...appropriate the principles and methodology 

of the European case- law, notably proportionality, in the determination of the cases that present 

before themô.
179

 According to one Strasbourg judge interviewed, this form of interaction is 

ódialogue at its bestô.
180
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 3.4 Judicial Understandings of óDialogueô: Reconciling the Divergences 

 In light of the preceding sections, it is reasonable to qualify the understanding of formal 

dialogue developed so far. In total, it has been described how four categories of interaction 

emerged: conflictual dialogue, either in the form of UK judgments which disagree with ECtHR 

judgments or ECtHR judgments which disagree with UK judgments; and consensual dialogue, 

either in the form of UK judgments which influence ECtHR judgments in the absence of 

disagreement, or ECtHR judgments which influence UK judgments. Among these categories, 

there were areas of consensus and points of difference between the judges. There was a strong 

consensus that this type of ódialogueô refers to the situation where a national court expresses 

disagreement with a decision of the ECtHR. However, there was an explicit difference of view 

between the Justices as to whether the decisions of the UK courts which further develop ECHR 

principles in the absence of direct ECtHR case law could be considered a form of dialogue. 

Further, it was only the ECtHR judges who considered the general effectuation of ECHR 

principles into national law by domestic courts as a form of dialogue. None of the Justices 

interviewed conceived of the term in such a broad way. Thus, it would appear that there are 

diffuse judicial understandings at work as to the precise nature of the dialogue between these 

courts.  

 The differences in emphasis, however, are not irreconcilable. What was consistently 

stressed by all of the interviewed Justices was the capacity of the UK courts to express their own 

views on questions related to the interpretation of Convention rights, whether by criticising or 

departing from a particular strand of ECtHR jurisprudence, or by developing the Convention 

principles in areas which have not been directly ruled upon by the ECtHR, and thereby create the 

prospect of influencing that court.    

 In terms of the differences between the Justices and the ECtHR judges, the categories of 

dialogue emphasised by the respective judges simply reflected influence of their courts upon the 

judgments of the other. Thus, what the Justices emphasised were the domestic judgments which 

either influence or have the prospect of influencing the ECtHR. Dialogue is understood 

principally by the Justices as the óupward influence of national courtsô,
181

 to borrow a phrase 

from Masterman. What the Strasbourg judges emphasised as dialogue, in contrast, was the 

downward influence of their court upon the domestic courts. The different understandings are 
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thus consistent with the notion of dialogue based on óreciprocal influencesô
182

 which, as 

discussed in previous chapters, is at the core of the concept.  

4. The Practical and Normative Constraints  

 4.1 The Practical Constraints 

 The chapter has established that formal dialogue is understood by the judges as a process 

by which the courts exchange views and seek to influence one another through their respective 

judgments. Further, while there is some variation as to the nature of the interactions which are 

considered to reflect dialogue, the judges tended to emphasise the type of judgment-based 

interaction in which the court to which they belong exerts influences upon the other. As indicated 

by the definition provided at the outset of this chapter, however, both practical and normative 

constraints were identified. At the practical level, this form of dialogue was considered an 

óindirectô
183

 exchange of views, taking place via the ordinary process of litigation in the 

respective courts.
184

 As such, it was viewed as a case-dependent process. One Justice remarked: 

ó[t]he trouble is that ï certainly this kind of dialogue ï depends upon the cases which happen to 

come to us ... We donôt go out looking for casesô.
185

 Likewise, another Justice observed: ó...weôre 

a second or third-tier appellate court dealing with things sometime after theyôve become urgent 

down below or notorious down below, and we deal with cases as they come to usô.
186

 In addition 

to having little control over the issues that become the subject of adjudication, Lady Justice 

Arden has pointed out that the UK courts have little say over the issues which merit the attention 

of the ECtHR: 

The domestic court has no control over which cases become the subject of an 

application to the Strasbourg court, or over which cases are held to be admissible 

by the Strasbourg court. Thus it may not be able to conduct a dialogue with the 

Strasbourg court through its judgments so as to indicate to that court what the 

domestic court thinks the answer should be.
187

 

Thus, formal dialogue is not a fluid discussion but one confined to the particular issues arising 

from a given case, taking place on what one Strasbourg judge described as an óad hoc, case-by-
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case basisô,
188

 as and when particular issues happen to arrive consecutively at the UK courts or 

the ECtHR for consideration.  

 4.2 Normative Constraints 

 Aside from the practicalities of formal dialogue, two normative constraints were 

identified. These arise from two institutional relationships: the relationship between the UK 

courts and Parliament, on the one hand, and the relationship between the UK courts and the 

ECtHR, on the other.   

 4.2.1 The UK courts and Parliament 

 The first constraint stems from the constitutional relationship between the judicial and 

legislative branches of government under the separation of powers in the United Kingdom. As 

seen in the introductory chapter, the UKôs particular tradition of constitutionalism is considered 

to be political rather than judicial in character. For the Justices, formal dialogue with the ECtHR 

was therefore seen within the context of their relationship with Parliament: in particular, the need 

to respect the doctrine of Parliamentary sovereignty. While one Justice alluded to the óthe most 

extreme marginsô
189

 whereby the UK courts might consider not following an Act of Parliament, it 

was said that the UK courts are bound by the decisions of the legislative branch. One Justice 

explained: ówhatever Parliament decides, the UK courts will follow and they will have no 

problem in doing that ï itôs something which weôve always doneô.
190

 To this extent, the formal 

dialogue with the ECtHR was conceived as effectively subject to parliamentary oversight; the 

outcomes contingent upon Parliament not subsequently legislating to the contrary. For this 

reason, one Justice observed: óñdialogueò suggests just a two-way process but, actually, itôs a 

multi-way process é Itôs often a tripartite thing: court here, court there, Parliament. It goes 

onô.
191

 Parliamentary sovereignty also appeared to play a role to the extent that a number of the 

Justices expressed awareness that the HRA 1998 did not bestow legislative authorisation upon 

them to take the protections of the Convention rights under the HRA significantly beyond those 

laid down in the jurisprudence of the ECtHR.
192
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 4.2.2 The international rule of law  

 The second normative constraint upon formal dialogue, this time upon the relationship 

between the UK courts and the ECtHR, is the international rule of law.
193

 Two principles were 

cited by the Justices in this connection. First, that it is their presumptive duty to adhere to a óclear 

and constant lineô
194

 of Strasbourg jurisprudence, particularly when this line has been confirmed 

by a decision of the Grand Chamber.
195

  Second, and connected to the first, is the long-standing 

principle of the common law that UK courts will attempt to interpret and apply domestic law in a 

way that does not place the UK in breach of its international obligations.
196

 One Justice explained 

the combined effect of these principles on the way that they interpret the HRA: óUnless we pull 

out of the Council of Europe, the legislation would be there to reflect our international 

obligations, and there is a principle of interpretation that Parliament intended to act consistently 

with our international obligationsô.
197

 With this in mind, it was considered to be ófutile ... to 

refuse to follow a Grand Chamber decision which reflects a clear and constant approach, because 

weôll only be putting the UK in breach of its international obligations for no good purposeô.
198

  

 On the one hand, a number of the Justices interviewed described a shift away from the 

first of the two principles. One Justice, for example, observed that óthe past fourteen years have 

seen a development of our approach. I think that we are somewhat moving away from Ullahô.
199

 

Similarly, another Justice noted: óThe possibility exists that you may get courts taking different 

views. I sense that among our courts there is a greater readiness to recognise that that may 

happen from time to timeô.
200

 The case law on s.2 HRA, discussed in Chapter 1, certainly reflects 
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this view.
201

 Further, each of the eight Justices interviewed felt that it was technically open to the 

UK courts to refuse to follow a decision of the ECtHR, with several indicating explicitly that this 

remains the case even where a decision has been issued by the Grand Chamber of the ECtHR. 

While the UK courts have yet to openly depart from a Grand Chamber ruling, there were 

indications by some of the Justices that the option is technically open. One Justice remarked that 

óeven if we had three absolutely clear, consistent decisions of the Grand Chamber, it would still 

be open to us, as a matter of principle, to say ñWeôre not following itòô.
202

 The Strasbourg judges 

interviewed were comfortable with the notion that domestic courts can disagree with ECtHR 

decisions. Indeed, it was described earlier how one judge felt it was the prerogative of national 

courts to take óa second bite at the cherryô
203

 where they have concerns with a particular decision 

of the ECtHR. Further, as seen in Chapter 1, Sir Nicolas Bratza has stressed that óñStrasbourg has 

spoken, the case is closedò
204

 is not the way in which I or my fellow judges view the respective 

roles of the two courtsô.
205

   

 Nonetheless, there appears to be a consensus that there are limits to the extent to which 

national courts can disagree with the ECtHR. Despite the emphasis of a shift away from Ullah, 

several Justices expressed a strong inclination to avoid disagreements with the ECtHR, based on 

considerations of óthe value of the rule of law internationallyô:
206

 the view, to quote another 

Justice, that óthe whole point of the Convention is that there should be a general standard across 

the whole of Europeô
207

 and that óitôs desirable to have a European court basically laying down 

the principlesô.
208

 References were made to the óbenefits of having shared norms across a 

continent, the benefits that that can bring to this country in terms of the stability and the creation 

of shared valuesô.
209

 Similarly, another Justice expressed the view that the uniformity harnessed 

by the Convention is óone of the things which has maintained peace, if you like, for many 

yearsô.
210

 Further, several showed consideration for the goals of the Strasbourg court itself. It was 

felt that the UK courts should be mindful of the óimperatives that the European court is 

facingô,
211

 just as the Strasbourg court should take heed of the concerns expressed by the national 
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courts: óthey have to address other socio-political circumstances than those which are current in 

our society so, in a sense, you have to tolerate what are essentially minor interventions for the 

greater goodô.
212

 Another of the Justices similarly remarked: óI think we should certainly not 

think that itôs only us theyôre dealing with ï thereôs a slight feeling of that in the United 

Kingdomô.
213

  

 This commitment to the international rule of law appears to act as a constraint in two 

ways. First, it appears to demand that national courts depart from ECtHR rulings only 

óexceptionallyô.
214

 Regular divergences from the standards set in the caselaw of the ECtHR were 

felt to pose damaging implications from an international rule of law perspective. As one Justice 

explained:  

If you take too much advantage and you regularly disregard Strasbourg decisions, 

then the thing does start to fall apart because, well, itôs contrary to the rule of law. 

Nobody knows where they are, the general hierarchy is not being observed and 

the consistency across the Council of Europe countries goes.
215

 

Equally, there is a consensus that that disagreements between the courts ócanôt go on 

indefinitelyô
216

 ï that ó[d]ialogue cannot go on for everô.
217

 To this extent, there appears to be a 

mutual understanding among judges that a Grand Chamber judgment should mark the end of any 

dialogue between the courts. This perhaps explains why few of the judges considered final 

ECtHR judgments, particularly from the Grand Chamber, which directly contradict domestic 

judgments, to reflect dialogue. In Chester, Lord Mance was explicit that dialogue as 

disagreement by the national courts is subject to ólimitsô
218

 where a Grand Chamber decision had 

been delivered, requiring ósome truly fundamental principle of our law or some most egregious 

oversight or misunderstanding before it could be appropriate for this Court to contemplate an 

outright refusal to follow Strasbourg authority at the Grand Chamber levelô.
219

 Endorsing Lord 

Manceôs views in Chester, Spielmann has argued:  

... one must sincerely hope never to find a situation in which a domestic court is 

placed in such a dilemma as to have no option but to defy the authority of the 
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European Court. It would signal the clear failure of dialogue, which can only be 

detrimental to the full observance of the Conventionô.
220

     

Thus, formal dialogue does not reflect a free-flowing exchange of views and unhindered 

opportunities for influence between the courts. The practicalities of decision-making mean that it 

is necessarily an opportunistic process, while the normative constraints guide and limit the ways 

in which the UK courts are able to engage with the ECtHR case law, steering them away from 

outright conflict with final judgments of the ECtHR and confining disagreements to exceptional 

circumstances.   

5. Conclusion 

This chapter, the first of three drawing upon the interviews with the Justices and Strasbourg 

judges, has addressed the first research question: what is judgment-based (óformalô) dialogue in 

the context of the relationship between the UK courts and the ECtHR? The answer proposed is 

that while the disputed notion of formal ódialogueô ï described as one of the ótwo basic dialogue 

levelsô between the UK courts and the ECtHR ï eludes any precise definition, it can be said to 

refer to a process by which the courts, subject to practical and normative constraints, exchange 

views and seek to influence one another through their respective judgments. By exploring the 

different aspects of this definition, this chapter has produced three sets of conclusions as to how 

the judges understand the form of this judgment-based dialogue.  

 First, it has shown that the process of formal dialogue is considered, in both descriptive 

and normative terms, to involve mutual listening on the part of both courts and mutual 

explanation for the respective positions which they adopt on particular issues. To this end, their 

shared language, the HRA 1998, the detailed, explanatory methods of reasoning and the 

flexibility of each court in the development of the law in their respective systems are regarded by 

the judges as enabling cross-influence. It is clear from the judgesô accounts, however, that this 

dialogue does not consist of one ódiktat versus the other courtôs diktatô
221

 or ócompeting 
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monologuesô.
222

 Indeed, despite that some of the judges question whether ódialogueô is the most 

appropriate description, what they essentially describe is ódirect dialogueô
223

 as conceived by 

Slaughter: ócommunication between two courts that is effectively initiated by one and responded 

to by the otherô,
224

 underpinned by óan awareness on the part of both participants of whom they 

are talking to and a corresponding willingness to take account of the responseô.
225

 Each court is 

certainly conscious of the other as an addressee to their judgments and engages in judicial 

diplomacy ï tailoring their reasoning in consideration of how their judgments will be received by 

the other court ï in order to enhance the prospect of influence. The observations in this way 

reinforce previous interview-based research noting the eagerness at the UK Supreme Court to 

influence the ECtHR through the reasoning of its judgments.
226

  

 Second, by drawing upon the categories of interaction set out in Chapter 2 and the case 

law cited by the interviewed judges, the chapter has illuminated varied judicial understandings at 

work as to the specific forms of judgment-based interaction thought to reflect dialogue between 

these courts, and has sought to reconcile these differences. To varied degrees, both conflictual 

and consensual forms of interaction are associated with the term, with differences of view both 

among the Justices and between the Justices and the ECtHR judges. To this extent, the 

differences of view among the judges could be said to amplify those differences within the 

academic literature, explored in Chapter 2. However, there was also much commonality in what 

the judges described. Reinforcing academic opinion to this effect,
227

 there is a clear consensus 

that ódialogueô between the UK courts and the ECtHR refers to a conflictual interaction whereby 

the national courts either criticise or disagree with a judgment of the ECtHR. Further, underlying 

the interactions identified by the Justices ïdomestic judgments which criticise or disagree with 

judgments of the ECtHR and domestic judgments which exert influence upon the ECtHR in the 

absence of disagreement ï is an emphasis on the ability of the UK courts to offer a distinct 

contribution to the interpretation of Convention rights. On this basis, Amos is right to observe 

that ó[i]t is not in every HRA judgment that every UK court seeks to enter into a dialogue with 
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the ECtHRô.
228

 Further, unifying the different emphases by the Justices and the Strasbourg 

judges is the desire for the court to which they belong to influence the other. The emphasis in the 

Justicesô accounts was in the domestic judgments which have the prospect of influencing the 

ECtHR ï a process of óupward influence of the national courtsô
229

 ï while the interaction stressed 

by the Strasbourg judges ï the effectuation of Strasbourg jurisprudence at the national level by 

domestic courts ï stressed the downward influence of the ECtHR on domestic judicial decisions. 

Rather than reflecting any substantive differences, therefore, the different judicial understandings 

underlined the judgesô desire for their court to influence the other: to influence rather than be 

subject to influence.  

 Third, the chapter has observed practical and normative constraints on the formal 

dialogue between these courts. Practically, the process occurs indirectly through judgments and 

is thus dependent on cases which the courts cannot hand-pick for the purposes of engaging in 

dialogue. Normatively, parliamentary sovereignty and the international rule of law combine to 

limit the ways in which the Justices engage with the Strasbourg case law. In one respect, the 

observations made in this chapter underline the eagerness of the Justices to move away from a 

role of simply applying the existing ECtHR jurisprudence.  However, this eagerness appears to 

be tempered by a shared regard for the international rule of law and the potential implications for 

the stability of the Convention system, manifesting in a mutual understanding that a Grand 

Chamber decision should ordinarily mark the end of any conflictual dialogue between the courts. 

Indeed, the reticence described by the Justices in interview to depart frequently from the 

standards set by the ECtHR also lends support to Bjorgeôs argument that the UK courts perform 

their role within the ECHR system as ófaithful trustees of the Convention rights, ... applying the 

Convention rights loyally, with a focus on the principles underlying those rights and the 

Strasbourg jurisprudence which sets them outô.
230

 As faithful trustees, the courts adhere to the 

rule of ópacta sunt servanda, according to which states must comply with their obligations in 

good faithô.
231

 Observing that the UK courts have set clear limits on the scope for permissible 

disagreement with the ECtHR, particularly where the Grand Chamber has issued a judgment, 

Bjorge argues that óThe principle pacta sunt servanda, and the attendant standard of faith, could 

be taken to explain the approach taken by the national courts to dialogue with the European 

Courtô.
232
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 The analysis here, however, presents only a partial picture of the dialogue between these 

courts. In order to understand whether it can perform a legitimising role, what remain to be 

addressed are the functions which were attributed to the process of formal dialogue by the 

Justices and ECtHR judges and the role of the informal dialogue between their courts.  
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Chapter 4  

The Functions of Formal Judicial Dialogue  

Perhaps the most potent source of tension and the greatest inhibition to dialogue 

between Strasbourg and national courts is the circumstance that Strasbourg is a 

supranational court and the influences that come to bear on its decisions are 

inevitably disparate. ... [I]neluctably, the decisions that it reaches present 

challenges as to their workability in the domestic setting.
1
 

- Lord Kerr of Tonaghmore   

1. Introduction 

The previous chapter constructed a definition of judgment-based (óformalô) judicial dialogue 

within the context of the relationship between the UK courts and the European Court of Human 

Rights (ECtHR) based on insights provided by the UK Supreme Court Justices and the ECtHR 

judges interviewed for this study. It was defined as a process by which the courts, subject to 

practical and normative constraints, exchange views and seek to influence each other through 

their respective judgments. Having thus defined the form of this type of dialogue, the present 

chapter aims to answer the second research question outlined in Chapter 1: what are the functions 

of judicial dialogue in the context of the decision-making of the UK courts and the European 

Court of Human Rights? Drawing from the interview insights, it submits that the principal 

function of formal dialogue is the mitigation of tensions arising from the overlapping, multi-

layered systems for the judicial protection of human rights in Europe. The chapter develops this 

argument in five parts. Part 2 sets out the reasons why the judges seek to influence one another 

through their judgments. In doing so, this section provides key insights as to the motivations of 

the judges in their interactions with one another which are drawn upon throughout the rest of the 

chapter. In Part 3, the chapter sets out the multiple sources of tension within the relationship 

between the UK courts and the ECtHR which were described by the judges, along with the issues 

which were perceived to arise from those tensions. This provides the necessary context for Part 4 

which explains the tension-mitigating functions of formal dialogue. Here, the chapter explores 

how the judgment-based interactions which the judges associated with the term ódialogueô are 

used to perform this alleviating role. In Part 5, the analysis turns to another development: the 

óresurgentô common law. It examines how this development in the UK case law appears, in the 

light of the interview insights, to coincide with and compliment the mitigating functions of the 

dialogic interactions identified in Chapter 3. The concluding remarks are offered in Part 6.  
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2. Motivations for Influence   

In Chapter 3, formal dialogue was defined as a process by which the courts, subject to practical 

and normative constraints, exchange views and seek to influence one another through their 

respective judgments. Four categories of interaction were, with varied degrees of consensus, 

identified as dialogue: conflictual interactions, manifesting in disagreement by either the UK 

courts or the ECtHR with a judgment of the other, and consensual interactions, manifesting in 

agreement and influence in either direction. Underlying each of these categories, however, was 

the shared desire on the part of the Justices and the Strasbourg judges for the UK courts and the 

ECtHR to mutually influence their respective decision-making.  

 The ECtHR judges seek to influence the judgments of the domestic courts as a means of 

making the Convention rights effective at the national level, ensuring that those rights are not 

ótheoretical or illusory but ... practical and effectiveô.
2
 As one Strasbourg judge put it, once the 

ECtHR has óstated the principleô,
3
 there is ónothing much more the Court can doô.

4
 In order for 

the principle to become effective in the domestic context, action is required on the part of the 

national authorities. A sufficient influence upon the judgments of the domestic courts was thus 

said to facilitate ódirect executionô
5
 of the principles. This is reflected in the type of judgment-

based interaction which the Strasbourg judges associated with the term ódialogueô: the 

appropriation and effectuation of Convention law by the national courts, seen in Chapter 3. The 

former ECtHR President, Dean Spielmann, expresses this view where he notes that the 

application of the Courtôs jurisprudential principles by the domestic courts is the óform of 

dialogue that is at the heart of vindicating Convention rightsô
6
 ï a ónecessityô

7
 to the success of 

the Convention.  

 The Justices, on the other hand, valued the prospect of influencing the development of the 

Strasbourg jurisprudence. Several shared a perception that the development of human rights 

norms in Europe is a ócooperative ventureô
8
 to which the UK courts have a valuable contribution 

to make. Since the enactment of the HRA, it was pointed out, the UK courts are óworking on the 

same material [as the ECtHR] and sometimes we have insights and thoughts é [and] 
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developments which are ahead of theirsô.
9
 They thus attached value to the notion that they are, 

through their decision-making, able to have, in one Justiceôs words, óan input into the way in 

which Strasbourg thinksô.
10

 There was a desire for the Supreme Court to have a role as óone of 

the opinion-formers at the international levelô.
11

 In this way, their judgments were valued for 

providing them with a voice reaching beyond their jurisdiction. More importantly, however, the 

desire to influence the development of the European human rights jurisprudence stemmed from a 

shared self-perception amongst some of the Justices as representatives of the common law 

tradition in a European human rights system largely dominated by variations of the civil law 

tradition. This crucial point is returned to in the next part of the chapter.  

 A motivation for cross-influence which was common to both the Justices and the ECtHR 

judges was a desire for mutually compatible standards of human rights protection. As one Justice 

put it, óitôs simply each learning from the other and trying to make sure that, on the whole, both 

courts are singing from, broadly speaking, the same hymn-sheetô.
12

 In the absence of such cross-

influence, it was felt that the respective courts would effectively retreat into judicial óisolationô
13

 

to the detriment of the development of common European standards. To this extent, the influence 

which the judges desired their courts to exert upon one another was motivated by the need for a 

broad convergence of standards. To this extent, mutual accommodation was deemed necessary in 

instances of disagreement between the courts. One Justice was explicit that where the UK courts 

disagree with the ECtHR, it was desirable for there to be óa modification of Strasbourgôs view 

with which ... we can liveô
14

 and a ósatisfactory compromiseô.
15

 Equally, it is expected of the 

national courts that where they find occasion to disagree with the ECtHR, to quote one 

Strasbourg judge, they ómust aim to find a solution ... otherwise itôs monologueô.
16

 They cannot 

simply appeal to some óspecial position and say ñNo, we are different, we are uniqueòô.
17

  

3. The Sources of Tension between the UK courts and the ECtHR 

What the chapter has thus far established from the interviews is three motivations underpinning 

the judgesô respective desires for influence between their courts: for the Strasbourg judges, the 

need to make Convention rights effective at the national level; for the Justices, the need to have a 
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voice in the development of European human rights law, in particular to represent the common 

law tradition; and, for both the Justices and the ECtHR judges, the need to have a broad 

convergence of standards of human rights protection. In Chapter 3, it was seen how the 

Strasbourg judges have emphasised an understanding of dialogue based on the effectuation of the 

Strasbourg jurisprudence into domestic law by national courts. This form of interaction allows 

the first of the three motivations to be achieved. 

The application of the ECtHR case law, however, is not a straightforward task. The 

effectuation of the Strasbourg jurisprudence by the domestic courts is not always possible, or at 

least to the satisfaction of the national judges, and neither, therefore, is a convergence of 

standards. In this way, the relationship between the courts was said to be complicated by certain 

ótensionsô.
18

 These are key points of difference between the courts in their institutional 

perspective, modes of operating and the legal traditions of their judges which were perceived by 

the judges to have implications for the ability of the UK courts to apply the Strasbourg judgments 

in the domestic context. It is these tensions which bring to the fore the Justicesô desire to 

influence the development of the Strasbourg jurisprudence in order to mitigate either existing or 

potential difficulties. The following sections set out the sources of those tensions and their 

manifestations which were described during the interviews. As will be shown later, the dialogue 

judgments proposed during the interviews with the Supreme Court Justices (signalling 

disagreement or the development of Convention law in the absence of pre-existing Strasbourg 

jurisprudence) purport to counter these tensions in numerous ways.  

3.1 National Courts and a Supranational Human Rights Court 

 The first source of tension described between the UK courts and the ECtHR stems from 

their respective roles as national and supranational human rights courts.
19

 This was considered 

by the judges to be a tension inherent to the relationship between all national courts within the 

Council of Europe and the ECtHR. As one Justice observed, óthere is an element of tension 

between national courts and Strasbourg ... and thatôs inevitable and itôs healthy tensionô.
20

 

 First, the difference in the perspectives of the courts was noted. The UK Supreme Court is 
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the final court of appeal for cases within the particular constitutional setting of the UK.
21

 In 

contrast, it was observed that the ECtHR provides a system of individual justice for allegations of 

human rights violations emanating from forty-seven countries, developing the ECHR principles 

for application across those countries. To this extent, while the UK courts and the ECtHR are 

both engaged in the interpretation and application of Convention rights, the perspectives from 

which they approach those questions were seen as institutionally distinct, with ólegitimate 

interests on both sidesô.
22

 The former ECtHR President, Dean Spielmann, observes that the 

perspective of the national courts is the embodiment of the rule of law and óguardian of the 

constitutional orderô.
23

 The perspective of the ECtHR, in contrast, is one of external review.
24

 

According to Lord Kerr, quoted at the beginning of this chapter, this difference reflects óthe most 

potent source of tensionô,
25

 as óthe influences that come to bear on [ECtHR] decisions are 

inevitably disparateô
26

 and thus ópresent challenges as to their workability in the domestic 

setting.
27

 

In addition to their distinct institutional perspectives, differences in their respective modes 

of operation were also highlighted. It was observed that the Supreme Court addresses roughly 

eighty cases per year
28

 via a single court, whereas the ECtHR has a significantly larger caseload 

divided amongst the Sections responsible for its Chamber decisions.
29

 A common observation 

amongst the Justices and Strasbourg judges here was that the Supreme Court thus has the benefit 

of more time for deliberation over its cases,
30

 whereas the examination of cases at the ECtHR, 

according to one Strasbourg judge, is by comparison óless intenseô.
31

 A further, related difference 

which was noted in this regard was in the procedural mechanisms for reviewing areas of 

problematic case law.
32

 A number of the Justices felt that while domestic legal systems provide a 
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structure of appellate courts through which to address problems within the case law, there is a 

comparatively more limited appeal system for raising and resolving problems within the 

Strasbourg jurisprudence. In a similar vein, one Strasbourg judge observed that the Convention 

system lacks the inter-institutional balance provided to national courts by national parliaments:  

In most national systems, parliament does have the opportunity to come back if it 

disagrees with the courts. The elected representatives of the people can change the 

law as interpreted by the courts; they can even change the constitution. That kind of 

on-going, working relationship between the legislature and the courts (the existence 

of such óchecks and balancesô) is not really found in the Convention system. In 

practice there is little or no scope for the Contracting States to reverse unwanted 

interpretation of Convention rights by the ECtHR through exercise of their 

legislative power, that is by amending the text of the Convention ï so that in that 

sense the ECtHR, and likewise the EU Court of Justice in Luxembourg, have more 

power than the national superior courts.
33

   

 3.2 Common Law v Civil Law Traditions 

 The second source of tension which was perceived between the courts lay in the two 

broad legal traditions of the states within the Council of Europe: namely, the common law and 

civil law traditions. To this extent, it extends from the tension explored in the previous section, 

arising from differences between a domestic court comprised of judges of the same legal 

tradition, on the one hand, and, a supranational court consisting of judges of multiple and various 

legal traditions, on the other. Gelter and Siems note a growing scepticism from comparative law 

scholars towards this classification:  óSince law is becoming international, transnational, or even 

global, looking at legal families is seen as less importantô.
34

 Nonetheless, the influence of civil 

law systems, traditionally understood, interwoven into the Strasbourg jurisprudence and the 

decision-making of the ECtHR, were deemed by a number of the Justices and Strasbourg judges 

to be an acute feature of the relationship between the UK courts and the ECtHR and even 

between the different judges sitting at the ECtHR. Indeed, it has been a recurring feature of 
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lectures by senior UK judges.
35

 A number of the Justices interviewed shared a perception that the 

Convention system is dominated by civil law legal systems from which the ECtHR also draws 

most of its judges. As one Justice remarked, ótheyôre primarily dealing with civil law legal 

systems and they mostly come from civil law legal systemsô.
36

 It was thus felt that the UKôs 

common law system is a óminority interest in Europeô
37

 and that óthe mind-set of the Strasbourg 

court is very much on the civilian law systemô.
38

 With regard to the same tension amongst the 

ECtHR judges, one interviewed Strasbourg judge described at the ECtHR óa built-in cultural 

conflict between common law mentality, on the one hand, and the continental mentality: between 

reasoning by analogy, in very reductive terms, and legal formalism on the otherô.
39

  

3.3 Jurisdictional Pluralism 

 What was said to make the differences in institutional perspective, modes of operation, 

and legal tradition more acute, is the overlapping jurisdictions of the courts, with the UK being a 

signatory to the ECHR and with both courts adjudicating on an identical set of rights in respect 

of the UK. As one Justice observed, both the Supreme Court and the ECtHR occupy the position 

of a ófinal court in area where there is another final court with its own jurisdictionô.
40

 With the 

UK courts required by s.2 Human Rights Act (HRA) 1998 to ótake into accountô the decisions of 

the ECtHR when deciding upon the meaning of Convention rights, the overlapping jurisdictions 

confront them with the question of the extent to which the ECtHR decisions should determine the 

content of their own judgments. Lady Justice Arden here describes the relationship between 

domestic and European courts as resembling óan ill-fitting jigsawô
41

 where there are ópieces 

jostling to occupy the same space from different directionsô.
42
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4. Issues arising from the Tensions 

The tensions between the UK courts and the ECtHR were perceived to manifest in three issues. 

The first and second issues concern, respectively, the formal and substantive quality of the 

Strasbourg jurisprudence, while the third issue concerns the judicial identity of the UK courts, in 

particular the UK Supreme Court.   

 4.1 The Formal Quality of the Strasbourg Jurisprudence 

The differences in institutional perspective and modes of operating between the UK 

courts and the ECtHR were said to occasionally manifest with ECtHR decisions which lack the 

required clarity and coherence for immediate application at the domestic judicial level. One 

Justice explained: óthere have been occasions where Strasbourg has produced a range of different 

decisions which are, frankly, difficult to reconcile with one anotherô.
43

 In this regard, one 

Strasbourg judge acknowledged the potential for inconsistencies due to the workload of the 

court: óbecause of the pressure under which we work, the speed with which we have to deal with 

cases, I think the risk of making mistakes is higherô.
44

 

Adding to this problem was felt to be the verbatim declaration of legal statements across 

cases: ópart of Strasbourg jurisprudence tends to involve certain passages in judgments being 

repeated consecutively in other judgments and so you can find yourself reading exactly the same 

thought in ten different authoritiesô.
45

 It was explained that this has created particular difficulties 

for UK judges who, under the common law doctrine of stare decisis, are accustomed to explicitly 

reasoning with and reconciling bodies of cases on the basis of their discernible legal principles. 

The problem was said to be particularly acute in areas where there are a large number of 

Strasbourg cases, which were said by the Justices to add to the challenge of coherent application 

at the domestic level.
46

 It was pointed out that such difficulties manifested in the Supreme 

Courtôs decision in Kennedy,
47

 which concerned an Art.10 challenge to an exemption on 

journalistic access to information under the Freedom of Information Act 2000 s.32(2). There, 

Lord Mance, with whom Lord Neuberger and Lord Clarke agreed, remarked:  
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The Strasbourg jurisprudence is neither clear nor easy to reconcile. In ... AF (No 3) ... 

Lord Rodger said famously: ñArgentoratum locutum: iudicium finitum ï Strasbourg 

has spoken, the case is closedò. In the present case, Strasbourg has spoken on a 

number of occasions to apparently different effects. Further, a number of these 

occasions are Grand Chamber decisions, which do contain apparently clear-cut 

statements of principle. But they are surrounded by individual section decisions, 

which appear to suggest that at least some members of the Court disagree with and 

wish to move on from the Grand Chamber statements of principle. ... It is not helpful 

for national courts seeking to take into account the jurisprudence of the European 

Court of Human Rights to have different section decisions pointing in directions 

inconsistent with Grand Chamber authority without clear explanation.
48

 

Another case which was repeatedly cited in this regard was Sturnham.
49

 This case concerned how 

damages are to be assessed in respect of breaches of Art.5(4) ECHR for individuals whose 

continued detention was not subject to a prompt review following their tariff expiry. Under s.8(4) 

of the HRA, courts have a duty óto take into account the principles applied by the [ECtHR] in 

relation to the award of compensation under article 41 of the Conventionô. However, the 

Supreme Court observed a number of difficulties within the Strasbourg jurisprudence which 

complicated this task. Giving the lead judgment of the court, Lord Reed observed that ó...the 

European court does not often articulate clear principles explaining when damages should be 

awarded or how they should be measuredô.
50

 Several Justices indicated that this difficulty was 

exacerbated by the huge volume of Strasbourg cases which had been considered by the court on 

that occasion. The judgment gives voice to the courtôs frustration with the ótime-consuming 

processô
51

 required to survey óaround 75 Strasbourg authoritiesô,
52

 prompting the Supreme Court 

to issue guidance to counsel as to the future presentation of large volumes of Strasbourg case 

law.
53

  

It was, however, stressed that these were not intended as general criticisms of the ECtHR. 

It was observed that areas of the common law suffer problems of coherence and that it would be 
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unfair to criticise occasional problems at the ECtHR in the light of its workload. Nonetheless, the 

issues faced by the Supreme Court in Sturnham were perceived by several Justices as a product 

of the legal-cultural differences described above. They recognised their own common law habits 

contributing to the difficulties: óI think probably we may be a bit too concerned to try and 

reconcile every single Strasbourg authorityô.
54

 Likewise, another Justice saw Sturnham as óan 

example of the common law system and the civilian law system uncomfortably trying to work 

togetherô.
55

  

 4.2 The Substantive Quality of the Strasbourg Jurisprudence 

 The tensions within the relationship between the courts were also said to occasionally 

give rise to issues concerning the substantive quality of the reasoning in Strasbourg judgments, in 

particular the understanding of UK law. There was a consensus amongst the Justices and the 

Strasbourg judges that occasional misunderstandings arise because the judges of the ECtHR, 

drawn largely from countries with civil law traditions and primarily addressing cases from those 

countries, are likely to have had little direct experience of the common law system.
56

 Here, one 

Strasbourg judge explained that, to many judges at the ECtHR, the common law system is 

óalienô.
57

 In particular, a number of the Strasbourg judges pointed out that the content of judicial 

precedents will not always appear óclear as daylightô
58

 to judges from civil law traditions. A 

number of the Strasbourg judges also highlighted that because of the organisation of the ECtHR 

into Sections which deal with particular countries, the many judges outside of the particular 

Section dealing with UK cases will not be exposed to those cases unless they sit on a UK case at 

the Grand Chamber. Even then, however, it was said that the possibility exists of ECtHR judges 

not hearing UK cases. One interviewed judge, for example, confirmed that they were yet to 

decide a UK case despite having been a judge at the ECtHR for several years.  

 4.3 Questions of Domestic Judicial Identity 

 The third issue arising from the tensions appeared to be one of judicial identity: óthe 

characteristics determining who or whatô
59

 the Supreme Court and its judges are, or what Gearty 
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calls ójudicial culture ... the sort of body the judiciary has becomeô.
60

 The question for domestic 

judicial identity in the face of the ECtHR jurisprudence has been eloquently stated by Lord 

Mance:  

 No one has a single identity. We have mixed characteristics, inter-relating with 

those possessed by others in a confusion of overlapping circles. ... Unfortunately, 

however, identities are, in public discourse, often over-simplified, and often 

presented in unitary and conflictual terms. When changes to domestic law are 

impelled from outside, fears can in this way be raised about loss of identity. The 

European project raises questions about identity - for societies and individuals 

and how they view themselves.
61

 

The courts, too, are ó...confronted with novel issues and tensions. ... How far is their system part 

of a larger system? How far is their system subsumed, consumed, superseded, by another?ô.
62

 For 

Lord Mance, the answer is clear: óWhile there are some unresolved issues and tensions at a 

European level, ...I have no sense at all that the United Kingdomôs legal system or we, its 

common lawyers, judges and courts, are about to be over-whelmed or lose our identityô.
63

 The 

same questions explored by Lord Manceôs lecture, however, were pervasive during the 

interviews with the Justices. Since the enactment of the HRA, the UK courts have been 

confronted with the related questions of the extent to which they should follow the decisions of 

the ECtHR and how they should make use of the common law when considering questions of 

human rights.  These concerns are not new. Lord Goff expressed his concern in 1997: óThere is a 

whole new area of jurisprudence in which we find ourselves acting more like civil lawyers than 

common lawyers. I speak of the enforcement of fundamental human rights which are recognised 

under the constitutions of many common law countriesô.
64

 

 A view amongst a number of the Justices interviewed was that the approach of the UK 

courts under the HRA had at times been excessively deferential to the views of the ECtHR. There 

was a sense that the UK courts had lacked assertiveness or had, as one Justice put it, óbeen too 
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slavishly following Strasbourgô.
65

 To this extent, one Justice expressed the view that the UK 

courts had been órightly criticisedô
66

 where they have treated the Strasbourg court óas a higher 

level in a human rights hierarchy i.e. a supra-supreme court, as it were, when that isnôt what its 

role is and itôs not, I think, the role it would claimô.
67

 Interestingly, there were suggestions by the 

Justices that the UK courts had been too deferential both to views which they disagreed with and 

also to the Strasbourg jurisprudence which is yet to address certain types of rights claim.
68

  

Of greater concern to a number of the Justices, however, was that the UK courts had 

adopted an approach which is over-reliant upon the Strasbourg jurisprudence as the primary 

source of law for decisions on fundamental rights, at the expense of the common law. It was 

observed that an óimbalanceô
69

 had emerged, which had in turn created a Strasbourg-focused 

culture of advocacy before the courts: 

é [W]eôre sometimes presented with a pantechnicon of Strasbourg cases with 

comparatively little analysis of what is the principle for which they actually stand. 

Conversely, weôve had, sometimes, a neglect of what is to be found within the 

common law.
70

 

Between the Justices, there was a clear difference in the degree to which this was a cause for 

concern. According to one Justice, this disparity mirrored the views of UK judges generally since 

the passing of the HRA: óI think that some judges are more inclined to hark back to the common 

law, others simply say, ñWhy do you need to do that? Youôve got the Convention, itôs part of 

English law, weôll just decide what the Convention says and be done with itòô.
71

 Nonetheless, for 

a number of the Justices the lack of attention which they perceived to have been paid to the 

development of the common law since the HRA came into force was a clear source of regret. The 

common law, it was said, had played a crucial historical role in protecting certain fundamental 

rights, with óa very strong and very long standing libertarian traditionô,
72

 and had formed the 

basis for many of the ECHR rights. For these Justices, it was a proud source of constitutional 

heritage, closely linked to their sense of judicial identity. One Justice, for example, suggested 
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that óhuman rights, in various ways, permeate the common law and have done for centuriesô.
73

 

Similarly, another Justice explained:  

éour domestic system hasn't gone to sleep. It's had a long history of protection of 

certain types of rights and just because now we have a Convention or Convention 

rights which are part of our domestic law doesn't mean to say that we forget that the 

common law itself has certain principles.
74

 

In respect of the right to a fair trial and press freedom, it was argued that the UK courts have 

ólonger experience of dealing with these issues than any other court in Europeô.
75

 What is more, 

it was suggested that scepticism over the common lawôs historical capacity to protect human 

rights is the result of viewing the UKôs legal history through ótwentieth century spectaclesô:
76

  

é[T]he twentieth century, largely as a result of the development of government 

powers in two world wars, was a period of relative judicial subservience at a time of 

very significant developments in the powers of government. But looking at it over a 

longer period, it seems to me that English law has an approach which is, although 

over a narrower range of subjects, at least as liberal as many parts of the 

Convention.
77

  

The link between the common law as a source of constitutional heritage and some of the 

Justicesô sense of judicial identity was made further apparent by their choice of language when 

referring to the common law, with several identifying with it in terms of direct ownership. 

Frequent references were made to óour common lawô,
78

 óour common law approachô
79

 and óour 

public law ... fashioned on the anvil of decided casesô.
80

 In contrast, only one Justice referred to 

the Convention in such terms, describing those rights included in HRA Sch.1 as óemphatically 

British lawô.
81

 This hints at a much stronger link among some of the Justices between their sense 

of judicial identity and the common law than the Convention rights under the HRA.  

 In view of these insights, it is apparent that the tensions within the relationship between 

the UK courts and the ECtHR have for a number of the Justices too often resulted in deference 

to, and overreliance upon, the Strasbourg jurisprudence. There was an evident dissatisfaction 
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amongst these Justices that the views and approaches of the UK courts in respect of the 

protection of human rights had, at times, been too closely defined by an uncritical application of 

the views and activities of another court. These issues of judicial identity generated by the 

relationship between the UK courts, the Strasbourg jurisprudence and the common law, however, 

were more than a matter of professional pride for the individual Justices. It was also one which 

was perceived to affect the legitimacy of the domestic system of human rights protection. One 

Justice observed: ówe face quite an interesting issue in the UK that there are elements of the 

media that portray human rights as a foreign-imposed legal systemô.
82

 They continued: ó...we 

need to address the narrative that human rights are a foreign imposition because, in the longer 

term that could, at least at the margin, discredit the rule of lawô.
83

 Thus, there was a clear 

awareness on the part of the Justices that the extent to which they are perceived to apply 

Strasbourg judgments, as opposed to common law principles, has implications for the acceptance 

of the system of legal human rights protection amongst domestic audiences.  

5. Mitigating Tensions through Formal Dialogue 

As the preceding sections have shown, the various tensions said to characterise the relationship 

between these institutions ï between the UK courts as national courts and the ECtHR as a 

supranational human rights court, and in the duality of the common law and civil law traditions 

within the Council of Europe ï have manifested in concerns with the formal and substantive 

quality of the reasoning in the Strasbourg jurisprudence, as applied in the domestic judicial 

context, and in issues of domestic judicial identity. There was thus a shared view amongst both 

the Justices and the Strasbourg judges that the courts sometimes need to ómodify or finesseô,
84

 to 

quote Lord Neuberger, or further develop the jurisprudence before it can be effectuated at the 

domestic level. The purpose of formal dialogue can thus be regarded as the mitigation of tensions 

arising from the overlapping, multi-layered systems for the judicial protection of human rights in 

Europe. In using the term, ómitigationô, it is useful to recall that the Justices and Strasbourg 

judges described the tensions which exist within the relationship between their courts as 

something óinevitableô ï a persisting feature of the relationship, incapable of being definitively 

addressed or resolved. óMitigationô, by definition the óaction of reducing the severity, 

seriousness, or painfulness of somethingô
85

 captures the decision-based means used by the judges 
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as an ongoing response to those inevitable tensions. The following sections explore how it is that 

formal dialogue was understood by the judges to achieve this mitigation.  

 First, disagreements between the courts were deemed to perform a ócheckô function on the 

decision-making of each. This was seen to provide procedural flexibility to the Convention 

system. Second, formal dialogue was deemed to benefit the clarity and coherence of the 

Strasbourg jurisprudence, either by the UK courts drawing the attention of the Strasbourg court 

to areas where clarity and coherence appear to be lacking or by offering solutions to the areas of 

difficulty through their decisions. Third, it was seen to enhance the substantive quality of the 

Strasbourg jurisprudence by ensuring that that UK law, and particularly the UKôs common law 

system, is fully understood and taken into account in Strasbourg, thereby enabling the Justices to 

fulfil their role as representatives of the common law tradition on the international plane. Finally, 

the judgments which the Justices understood as dialogue appear to contribute to a strengthening 

judicial identity for the UK courts and particularly the UK Supreme Court.   

5.1 A Mutual Check on Decision-Making 

This first function relates to conflictual interactions whereby the courts disagree with one 

another. These interactions were considered to provide each court with óa small, sensible checkô
86

 

on the decision-making of the other. One interviewed Justice described the process by way of an 

analogy with dissenting judgments: 

Thereôs a sense in which a judgment given by one final court, in an area where there 

is another final court with its own jurisdiction, serves a similar purpose. When the 

one is disagreeing with the other it is, among other things, an invitation to the other 

court to reconsider, and thatôs no bad thing.
87

 

It was felt that a disagreement, like a dissenting judgment, óprovides a launch pad on which 

another court looking at the matter in some time to come may take a different viewô.
88

  

 For a number of the Justices, this check guards against domestic judicial complacency. 

One Justice observed the judicial complacency that existed prior the HRA:  

I donôt want to be too generalist about it but there was a big tendency to say ñOh, our 

law complies with Strasbourg anywayò without subjecting it to the intense analysis 
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that we now do é and then to be perhaps slightly surprised when Strasbourg says, 

ñNo, youôre wrong.ò
89

 

Since the passing of the HRA, however, the ECtHR judgments were said to serve as a valuable 

ómirrorô
90

 for critical reflection on domestic practice and preventing such complacency: 

Thereôs a great danger that if youôre used to a legal system and youôre used to the 

rules and you think theyôre broadly fair, you donôt analyse them critically é I think 

once itôs pointed out to you that [the traditional approach] might be unacceptable é 

then I think itôs quite easy to see, well, perhaps what we were doing was unfair, so 

itôs quite useful to have a mirror shone on your practices and the common law will 

be, I suspect, as prone to that as many other legal systems. There'll be things that we 

take for granted, we assume are fair, but if you see it through another personôs eyes, 

you might look at it differently.
91

 

In this regard, Lady Justice Arden has cited the disagreement between the courts concerning 

police stop and search powers. In Gillan,
92

 the House of Lords unanimously found that a power
93

 

of police to stop and search individuals in the absence of reasonable suspicion was compatible 

with Arts. 5, 8, 10 and 11 ECHR. When the case went to Strasbourg,
94

 the ECtHR held, and 

contrary to the view of the Law Lords, that the stop and search process involved a óclear 

interferenceô
95

 with the right to private life. Further, it found a violation of Art.8 on the basis that 

the various safeguards in place had not been shown óto constitute a real curb on the wide powers 

affordedô,
96

 given the statistical evidence of their extensive use in practice, with the consequence 

that the legislative regime failed to meet the requisite legality for the interference under Art.8(2). 

While the House of Lords had largely focused on the provisions themselves in Gillan, the ECtHR 

attached considerable weight to the available evidence of their use in practice in finding the 

breach of Art.8. Thus, when the Supreme Court subsequently considered Gillan in Beghal v 

DPP,
97

 this time concerning a different set of stop and search powers,
98

 though the majority of 

the court was able to distinguish the powers in issue from those in Gillan and thus reject the 
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Arts.5 and 8 challenges, it accepted the need for a more holistic assessment of their legality. It 

acknowledged the need to ólook not only at the provisions of the statute or other relevant 

instrument ... but also at how that system actually works in practiceô.
99

 Lady Justice Arden has 

observed of the exchange: ó...The benefit of decisions of the Strasbourg Court is that they 

encourage domestic courts vigorously to enforce fundamental rights, and correct our decisions if 

we forget the importance of those rightsô.
100

 

 The check provided by UK judgments which disagree with decisions of the ECtHR, on 

the other hand, was perceived to directly mitigate the tensions within the relationship between the 

courts by providing an additional source of procedural flexibility to the ECHR system. Where 

there are serious concerns with the Strasbourg jurisprudence, the ability to disagree was thought 

to serve as a necessary ósafety valveô.
101

 This was valued by both the Justices and the ECtHR 

judges in light of what was perceived as the procedural limitations for the resolution of problems 

within the Strasbourg case law, described earlier.  Dialogue by disagreement, in this respect, was 

seen as an alternative means with which to query the decisions of the ECtHR and ensure that the 

system has flexibility.  

This procedural flexibility was said to be crucial to the relationship of subsidiarity 

between the courts and to the legitimacy of the Convention system. According to the 

ófundamental principleô
102

 of subsidiarity,
103

 the óprimary responsibilityô
104

 for the protection of 

Convention rights is with the national authorities while óthe Convention system is subsidiary to 

the safeguarding of human rights at national levelô.
105

 To this extent, the Convention rights are 

considered the óshared responsibilityô
106

 of the ECtHR and national courts. One Strasbourg judge 

remarked that óó[i]f the ECtHR is to collaborate with the national courts so as to achieve the 

famous notion of ñshared responsibilityò, there must be some discussion as to how the sharing is 

to be doneô.
107

 For this judge, such a discussion of responsibility-sharing is only possible where 

the domestic courts have the flexibility with which to challenge the ECtHR where they have 
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genuine concerns over particular judgments. It was thus felt óto ensure proper balanceô,
108

 

particularly in the light of what was considered to be an absence of the kind of inter-institutional 

balance provided to domestic courts by national legislatures, and allow óboth sides ... to come to 

the civilised sharing of responsibilityô.
109

 

With regard to the legitimacy of the Convention system, one Justice suggested that the 

procedural flexibility provided by the ability of domestic courts to depart from problematic 

Strasbourg decisions was integral:   

The fact that youôre given a bit of wriggle room, not merely through the margin of 

appreciation, but actually downright ability to refuse to follow decisions of the 

Strasbourg court, means that the system is not too rigid, and if the system isnôt too 

rigid, itôs less likely to break if you act within the bounds of whatôs permitted and act 

reasonably é it gives it flexibility, and with flexibility comes greater likelihood of 

acceptability.
110

 

The implication here was that, in the absence of the ability of UK courts to challenge what they 

perceive to be problematic Strasbourg case law, the tensions within the relationship between the 

UK courts and the ECtHR could become more acute, leading to a greater strain on their 

relationship and posing the risk of a gradual erosion in acceptance of the Convention system and 

its court among domestic audiences. In facilitating that flexibility, however, dialogue by 

disagreement was felt to prevent those developments and thus help to preserve the legitimacy of 

the ECtHR and the Convention system.   

 5.2 Enhancing the Formal Quality of Strasbourg Jurisprudence 

Moving from the procedural advantages of the check function attributed to dialogue to the 

implications for the quality of the Strasbourg jurisprudence, both conflictual and consensual 

interactions were said to assist in resolving formal problems of clarity and coherence. As 

explained earlier, the large number of decisions which the ECtHR delivers via different Sections, 

combined with what was felt to be the somewhat formalistic style of reasoning within certain 

decisions, were felt by the Justices to create occasional problems of clarity and coherence within 

the Strasbourg jurisprudence which render its application difficult. Through their judgments, the 

Justices felt that they are able to take steps to alleviate this issue.  
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As explored earlier, problems of this kind within the Strasbourg jurisprudence were said 

to have come to the fore in Kennedy on the question of the compatibility of statutory exemptions 

to freedom of information with the right óto receive and impart information and ideas without 

interference by public authorityô under Art.10(1) ECHR. Here, one Justice described how the 

Supreme Court, confronted with conflicting Strasbourg authorities on the matter, had felt obliged 

to ódeal with [the Strasbourg case law] at some length and to explain why we didn't think it 

provided an answerô.
111

 In support of the Supreme Courtôs conclusion in the earlier case of BBC 

v Sugar,
112

 the Court in Kennedy reasoned that Art.10 did not confer a positive right to access 

information or an obligation on states to disclose information. As Lord Mance put it, Art.10 did 

not provide a óEuropean-wide Freedom of Information lawô.
113

 In reaching this conclusion the 

court relied on the earlier judgments of the ECtHR to this effect,
114

 including Grand Chamber 

judgments, and not the more recent Chamber decisions which appeared to support the existence 

of a right of access to information held by public authorities.
115

   

Several Justices in interview pointed out that there is a benefit in being able to use 

judgments in this way to indicate difficulties to the ECtHR and thereby encourage the Grand 

Chamber of the ECtHR to address the source of difficulty at the next opportunity.
116

 Indeed, Lord 

Mance was explicit to this end in Kennedy, declaring it óunfortunate that the relevant sections did 

not prefer to release the matter before them to a Grand Chamberô.
117

 Since the interviews were 

conducted, however, the judgesô prayers have been answered, though perhaps not in the manner 

desired. Declaring that óthe time has come to clarify the classic principlesô,
118

 the Grand 

Chamber in MHB v Hungary
119

 held, and contrary to the conclusion of the Supreme Court in 

Kennedy, that Art.10(1) does confer a right to access information under certain circumstances. 

The Court rejected that its later cases were inconsistent with the earlier authorities, reasoning 
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instead that they simply demonstrated the circumstances where the court had been prepared to 

accept the existence of a right to access information under certain conditions.
120

 The influence of 

the Supreme Court judgment in persuading the ECtHR to address the issue at Grand Chamber 

level has been noted by several commentators.
121

 

 UK judgments offering novel contributions to the interpretation of Convention rights 

were also considered to mitigate such tensions through their attempts to establish clear and 

coherent principles that might otherwise be lacking in areas of the Strasbourg jurisprudence and, 

in effect, offering a suggestion to the ECtHR as to how it might resolve the difficulties at the 

European level. It was described earlier how problems of coherence were said to have manifested 

in the case of Sturnham on the issue of assessments for damages in respect of violations of the 

right to a speedy review of a detention under Art.5(4) ECHR. There, the Supreme Court was 

invited to consider around seventy-five different Strasbourg cases which were deemed by the 

court to lack clear, general principles for application. Drawing from the large volume of 

decisions, however, the court devised a number of its own general principles to the assessment of 

damages for breaches of Art.5(4).
122

 It was pointed out that such cases also provide the UK 

courts with the opportunity to address problems in the formal quality of the Strasbourg 

jurisprudence by allowing them to óintroduce a degree of rationalisationô
123

 where it might 

otherwise be lacking and thereby óhelp [Strasbourg] to develop the lawô.
124

 

 5.3 Enhancing the Substantive Quality of Strasbourg Jurisprudence 

The third way in which the judges seek to mitigate tensions is through the enhancement 

of the substantive quality of the Strasbourg jurisprudence. This function appears to be at the core 

of formal dialogue. It was discussed earlier how the tension arising from the different legal 

traditions comprising the Council of Europe was deemed to manifest in the potential for 

misunderstanding the UKôs legal system. Domestic judgments were felt to mitigate this 
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possibility in two ways. On the one hand, it was noted that consensual interactions, whereby the 

UK courts further develop the Convention principles in the absence of a clear decision on an 

issue from the ECtHR, can serve to mitigate tensions by encouraging the formulation of human 

rights norms by the ECtHR which are appropriate to the common law as well as civil law 

systems. One Justice explained: 

... if a court in the United Kingdom is presented for the first time with a particular 

species of Convention right and pronounces upon it, then obviously that matter 

comes before Strasbourg, there is the opportunity for the national courtôs decision to 

be considered by Strasbourg and therefore there is some opportunity for influence.
125

 

It was opined that the UK courts, in this way, ómay bring about a result which is more suitable to 

the domestic setting than might otherwise be the case at Strasbourg considering the matter before 

it had gone through the filter of judicial interpretation hereô.
126

 Lady Justice Arden makes a 

similar point: ó...it is at that stage that the ill-fitting edges of a supranational courtôs decision and 

domestic law can be made to work togetherô.
127

  

On the other hand, the check function provided by conflictual interactions between the 

courts was felt to help the UK courts ensure that the ECtHR judges have a sound understanding 

of UK law. It was pointed out that the UK courts will challenge the ECtHR where there are óheel-

digging pointsô
128

 at issue: the circumstances described by Lord Neuberger MR in Pinnock
129

 in 

which the ECtHR case law óappear[s] to overlook or misunderstand some argument or point of 

principleô or has an effect which is óinconsistent with some fundamental substantive or 

procedural aspect of [UK] lawô.
130

 By raising concerns with or diverging from decisions which 

reveal misunderstanding of domestic law, the Justices felt that they are able to give the 

Strasbourg judges, at the very least, óan informed basis for reconsideringô
131

 and the opportunity 

óto decide whether they have misunderstoodô.
132

  There were three ways in which the judges 

described using their judgments to improve the substantive quality of the Strasbourg 

jurisprudence: by rectifying misunderstandings of domestic law, by safeguarding domestic 

fundamentals and by working to ensure the compatibility of the Strasbourg jurisprudence with 

the UKôs tradition of constitutionalism. 
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i. Rectifying misunderstanding 

First, the judges described using their judgments to challenge flawed interpretations of 

domestic law by the ECtHR. This reflects dialogue as it was originally conceived in the UK case 

law.
133

 Cited by one Justice as the óclassic exampleô
134

 of a misunderstanding in this regard was a 

set of decisions concerning the compatibility of striking out negligence claims against the police 

with the right to access a court under Art.6 ECHR. In Osman v UK,
135

 the ECtHR concluded that 

a strike-out rule
136

 for negligence claims against the police breached the right to access a court 

under Art.6, based on an understanding that the domestic courts had discretion in each case as to 

whether or not to apply it.
137

 When the House of Lords subsequently came to consider the 

implications of this decision in Barrett v Enfield,
138

 Lord Browne-Wilkinson found the reasoning 

óextremely difficult to understandô.
139

 He drew attention to the ómany and variousô
140

 flaws in the 

ECtHRôs thinking, in particular its apparent ignorance of the fact that the existence of liability in 

negligence under English law was not imposed as a matter of discretion in each case.
141

 The 

major concern was that Osman appeared to stipulate that Art.6 required access to court even 

where there is no substantive legal basis for a claim. When the matter subsequently came before 

the Grand Chamber in Z v UK,
142

 the Court observed that the jurisprudence in Osman had to be 

óreviewed in the light of the clarifications subsequently made by the domestic courts and notably 

by the House of Lordsô
143

 and this time found no violation of Art.6.
 
 In doing so, it openly 

conceded that the insistence on a right of access to court in the absence of a substantive legal 

basis for a claim ówould have been an expensive and time-consuming process which would not 

have provided the applicants with any remedy at its conclusionô.
144

  

The UK courts, however, have not always enjoyed success in this regard. Mentioned in 

Chapter 3 were the repeated disagreements between the courts as to whether a personôs right to 

respect for their home under Art.8 ECHR could be invoked to challenge the proportionality of an 

                                                           
133

 As seen in Chapter 1, Lord Hoffmann declared in an early HRA case that there is óroom for dialogueô
133

 between 

the courts. A UK court, he reasoned, could issue a judgment which óinvites the ECtHR to reconsiderô
133

 a decision 

which had misunderstood a feature of English law. R v Lyons and Others [2003] 1 AC 976 [46] 
134

 ibid 
135

 Osman v United Kingdom (2000) 29 EHRR 245 
136

 Hill v Chief Constable of West Yorkshire [1989] AC 53 
137

 Osman (n 135) [138] 
138

 Barrett v Enfield [2001] 2 AC 550 
139

 ibid 559  
140

 ibid 
141

 ibid 559-560 
142

 Z v United Kingdom (2002) 34 EHRR 3 
143

 ibid [100] 
144

 ibid [97] 



123 
 

eviction from social housing. In Doherty,
145

 the final of three instances in which a majority of the 

House of Lords refused to accept the ECtHRôs view that Art.8 did make this requirement,
146

 

strong criticisms were levelled at the ECtHRôs understanding of domestic legal procedures. Lord 

Hope was of the view that the Strasbourg court had not ófully appreciated the very real problems 

that are likely to be causedô
147

  for local authorities and county courts by its insistence on such a 

defence. Likewise, Lord Scott felt óunable to place any weightô
148

 on the Strasbourg view 

because it was óbased on a mistaken understanding of the procedure in this countryô
149

 and óof 

the various factors that would have been taken into account by the domestic courtô.
150

 These 

criticisms, however, were met with silence by the ECtHR in Kay,
151

 as it reiterated the need for a 

proportionality defence under Art.8. A common explanation for this is that the ECtHR was 

simply not mistaken in its view of UK law.
152

 When the issue subsequently came before the 

Supreme Court in Pinnock, the nine-judge panel abandoned the criticisms in Doherty: ó...there is 

no question of the jurisprudence of the European court failing to take into account some principle 

or cutting across our domestic substantive or procedural law in some fundamental wayô.
153

 

Nonetheless, it was suggested by the Justices that querying the ECtHR through their 

judgments in this way helps to óensure that the decisions that they make about the application of 

the Convention to questions of English law are made with a proper appreciation of what English 

law isô.
154

 The explicit rationale here was that it will óstrengthen the quality of the European 

norm if its formulation is better informedô.
155

 

ii. Safeguarding domestic fundamentals   

 Second, a number of the Justices described using dialogue to safeguard fundamental 

aspects of the domestic legal system. Lord Neuberger here has said that ówe judges should ensure 

that, in applying or adopting any principles from the Strasbourg court, we do not undermine the 

essential characteristics of our constitutional system, based on the common law and 
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parliamentary sovereigntyô.
156

 During the interviews, it was suggested that the ability to disagree 

with the ECtHR ensures that the common law itself is preserved in the very unlikely event that a 

Strasbourg norm encroached upon it in some fundamental way. One Justice explained:  

I certainly donôt think thereôs any sort of conspiracy to stop the common law but I 

think there is a danger that, rather than being enriched and developed by the 

influence of civilian laws through Strasbourg, which is whatôs happened so far, it 

could actually be destroyed. I think we have to watch out for that and thatôs one of 

our duties, and therefore it certainly impinges on the dialogue quite strongly.
157

 

A specific example cited here was the Chamber judgment of the ECtHR in Taxquet v Belgium
158

 

which found the use of jury trial in Belgian criminal procedure to be in violation of the right to a 

fair trial under Art.6(1) ECHR. One Justice in interview indicated that this case might have 

become the source for concern had the decision been framed as a general indictment of jury 

process. However, as has been pointed out elsewhere,
159

  when the case went to the Grand 

Chamber the Strasbourg Court took care to allay the fears of the intervening UK government, 

highlighting the particular features of the Belgian model in issue and stressing the óconsiderable 

freedom [of Contracting States] in the choice of the means calculated to ensure that their judicial 

systems are in compliance with the requirements of Article 6ô.
160

  Nonetheless, the possibility of 

providing a check on the ECtHR decisions through their judgments was felt to safeguard against 

the tension which such decisions pose to the UK common law system. 

 iii. Highlighting overlooked arguments 

 Third, the Justices described using their judgments to draw the attention of the ECtHR to 

considerations which may be absent from its jurisprudence. Perhaps the strongest example of this 

in practice concerned the question of whether the UKôs ban on political advertising
161

 could be 

deemed ónecessary in a democratic societyô for the purposes of Art.10(2) ECHR. In Animal 

Defenders International (ADI),
162

 the question for the House of Lords was whether the 

application of the UKôs ban on televised political advertising to a group of animal rights activists 
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violated the groupôs right to freedom of expression under Art.10. In a similar case against 

Switzerland,
163

 the ECtHR had found a violation. However, the House nonetheless concluded 

that there had been no violation of Art.10. Its contention was that the ófull strengthô
164

  of the 

democratic arguments underpinning the ban had not been fully explored in Strasbourg.
165

  It 

might be said, however, that a further overlooked argument which the judges were implicitly 

drawing the ECtHRôs attention to was the UKôs tradition of political constitutionalism. In 

reaching their conclusion, the judges attached much weight to the fact that the relevant legislation 

had been passed after the ECtHRôs judgment in the case against Switzerland, and that Parliament 

had ópaid close attention to the important decisionô
166

 before proceeding to enact the ban. Lord 

Bingham noted that ódemocratically-elected politicians will be peculiarly sensitive to the 

measures necessary to safeguard the integrity of our democracyô
167

 and, therefore, ó[t]he 

judgment of Parliament on such an issue should not be lightly overridden.ô
168

 Baroness Hale 

echoed the significance of this consideration: óThe solution chosen has all-party support. 

Parliamentarians of all political persuasions take the view that the ban is necessary in this 

democratic society. Any court would be slow indeed to take a different view on a question such 

as thisô.
169

 Lord Scott acknowledged the prospect of the Strasbourg Court adopting a different 

view, albeit óno more than the possibility of a divergenceô.
170

 The possibility subsequently 

intensified as the Strasbourg Court found further violations of Art.10 on similar facts.
171

 

However, when ADI reached the Grand Chamber,
172

 a (9:8) majority was persuaded by the 

reasoning of the House of Lords and no violation of Art.10 was found.  

 Thus, in these various ways, the Justices felt that they are able to enhance the quality of 

the Strasbourg jurisprudence, and thereby mitigate tensions arising from the relationship between 

the UK courts and the ECtHR. As seen in Chapter 3, the Strasbourg judges, for their part, place 

great import on the insights of the UK courts. The former ECtHR President, Sir Nicolas Bratza, 

has been explicit to this effect: óEven if it is not bound to accept the view of the national courts ... 

it is of untold benefit for the Strasbourg Court that we should have those viewsô.
173
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5.4 Strengthening Domestic Judicial Identity  

A final function which was implicit in the Justicesô accounts of dialogue is the 

strengthening of domestic judicial identity. It was explored earlier how the passing of the HRA 

was perceived by a number of the Justices to have been followed with a period of excessive 

deference to, and reliance upon, the Strasbourg jurisprudence in domestic human rights 

adjudication. This appeared to be linked to issues of judicial identity as the judges conceived of 

their decisions as having been too closely defined by the views and activities of the ECtHR. 

Whether through disagreement with judgments of the ECtHR, or by offering distinct 

contributions to the development of the jurisprudence where the ECtHR has not pronounced on 

an issue, formal dialogue was valued by the Justices for bolstering the identity of the Supreme 

Court through the display of a more distinct and confident approach to the Convention rights.  

A strong sense of judicial integrity pervaded their accounts of dialogue with ECtHR. 

With regard to disagreement, one Justice made the observation that the UK courts are óstart[ing] 

to get more confident and more prepared to stand up for what we think is right, rather than 

necessarily following what we think is Strasbourgôs approach alwaysô.
174

 Likewise, as shown in 

Chapter 3, another Justice noted how ó[t]he possibility exists that you may get courts taking 

different views. I sense that among our courts there is a greater readiness to recognise that that 

may happen from time to timeô.
175

 A number of the Justices stressed a sense of duty when 

engaging with the ECtHR case law óto do what we think is rightô,
176

 óto stand at a certain point 

for principles which [we] absolutely believe inô
177

 and, where appropriate, to make it clear to the 

Strasbourg Court that is ónot merely there to tell us what to doô.
178

  On the one hand, as shown in 

the last chapter, this desire for greater assertiveness on the part of the UK courts was felt to be 

constrained by the demands of the international rule of law and European uniformity in the 

minimum standards of human rights protection. On the other hand, it was stressed that the need 

for common standards should not prevent the UK courts from disagreeing with views which they 

consider to be flawed: óIf the court really thinks that the Strasbourg approach is wrong, then I 

think itôs important it articulates that rather than knuckles under and says ñWell, for the sake of 

legal certainty, weôll go along with itòô.
179

 Likewise, another Justice explained: óif, having given 

                                                           
174

 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014) 
175

 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014) 
176

 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014) 
177

 Interview with Justice of the UK Supreme Court (London, United Kingdom, 24 July 2014) 
178

 Interview with Justice of the UK Supreme Court (London, United Kingdom, 11 July 2014) 
179

 Interview with Justice of the UK Supreme Court (London, United Kingdom, 8 July 2014) 



127 
 

due consideration to the Strasbourg courtôs view, our courts believe it to be wrong, it is their 

constitutional duty to say soô.
180

  

At the same time, it appeared that the UK cases which make distinct contributions to the 

development of ECHR norms were also valued by the Justices for bolstering domestic judicial 

identity. In Part 2 of this chapter it was shown that a key motivation for the Justices in their 

interactions with the ECtHR was the desire to have a role in the development of the Strasbourg 

jurisprudence. Cases addressing issues which have yet to be considered by the ECtHR, it was 

noted, were said to present óopportunities for influenceô
181

 and thus appeared to play a role in 

fulfilling this aspect of their judicial identity: óif you donôt take opportunities to influence people, 

then your voice is lostô.
182

  

It was seen in Chapter 3 that underlying the judgment-based interactions which were cited 

by the Justices as reflecting dialogue was their ability to make a distinct contribution to the 

development of the ECHR through the expression of their own views, as opposed to simply 

applying existing ECtHR case law. Indeed, indications of the link between this assertiveness in 

respect of the Strasbourg case law and the Justicesô sense of judicial identity were evident in the 

language which some of the Justices used to describe those judgments. They were seen as the UK 

courts ógetting a mind of our ownô,
183

 ógoing more independentô,
184

 óbranching out on our 

ownô
185

 and having óour own outputô.
186

 In this way, it appeared that the dialogue judgments 

were conceived by a number of the Justices to reflect a more distinct sense of ownership of 

decision-making on human rights, affirming an identity for the UK courts which is more 

óindependentô from the ECtHR. The ability of the UK courts to take their own view as to the 

interpretation of Convention rights has been a recurring theme of a number of extra-judicial 

lectures by senior UK judges, where the Latinised words
187

 of Lord Rodger which have come to 

symbolise undue deference to the ECtHR have been subject to proposed reformulations. Lady 

Hale, for example, has suggested, óArgentoratum locutum: iudicium non finitumô:
188

 Strasbourg 
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has spoken, the case is not closed; Lord Kerr, even more robustly, Argentoratum locutum, nunc 

est nobis loquendumô ï Strasbourg has spoken, now it is our time to speakô.
189

  

6. The Mitigating Role of the óResurgingô Common Law 

Placing these insights into the wider context of domestic judicial developments in the UK, it 

would appear that the practices of dialogue identified by the Justices and the utilities which they 

attached to them are perhaps reflective of a broader trend. In view of the interview data, it would 

seem that this trend also encompasses the óresurgenceô
190

 of the common law in UK human rights 

adjudication. As seen in Chapter 1, this refers to the series of Supreme Court decisions which óre-

emphasise the utility of the common law, and the rights inherent in it, as tools of constitutional 

adjudicationô.
191

 These developments appear to be functionally related to the extent that both 

appear to be motivated by the desire to mitigate some of the tensions within the relationship 

between the UK courts and the ECtHR, explored above.  

6.1 The Resurgence 

As discussed in the introductory chapter, the Supreme Court has over a series of judgments 

repeatedly stressed that in matters of fundamental rights, óthe starting point ... [is] our own legal 

principles rather than the judgments of the international courtô.
192

 As Masterman and Wheatle 

observe, ó...after a period of relative dormancy, the common law is being reasserted as an 

important source of rights protectionô.
193

 During the interviews, one Justice observed how these 

developments had already prompted a shift in culture on the part of legal counsel: 

There is already a noticeable change. In this court Iôve seen it. Thereôve been recent 

cases where counsel has said ñIôm conscious we need to start by looking at the 

common law and this is how I lay out my argument and Iôm going to put the 

Strasbourg argument secondò.
194

 

As described earlier, however, the Justices appeared to express varying degrees of support for the 

resurgence. While none voiced any opposition to the notion of a resurgent common law, different 

levels of enthusiasm were certainly evident. One Justice, for example, expressed óprofound 
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hopeô
195

 that the resurgence continues, whereas another Justice passively observed that a 

óreemphasisô
196

 of the common law as a source of human rights was taking place. Another Justice 

felt that there was simply óa debate to be hadô
197

 about the accuracy of claims to a óresurgenceô. 

As discussed earlier, one Justice observed this varying enthusiasm throughout the UK judiciary, 

noting some judges being content to apply the Convention rights under the HRA and others 

preferring to óhark backô
198

 to the common law. One Justice stressed that the desire for greater 

use of the common law stemmed not from an óanti-Strasbourgô
199

 sentiment within the UK 

judiciary but a desire to rectify the óimbalanceô
200

 caused by overreliance on Strasbourg case law.  

 The Strasbourg judges, for their part, were sympathetic to this development. On the one 

hand, one judge noted that direct and explicit application of the ECtHR case law ï ólooking of 

the fact complained of through Convention spectaclesô
201

 ï was, from the perspective of the 

ECtHR, the most reliable means of ensuring compliance with the ECHR, just as incorporation of 

the ECHR into domestic law has been said by the Strasbourg court to be óa particularly faithful 

reflectionô
202

 of the commitment to securing Convention rights at the national level. On the other 

hand, it was accepted that the common law, as óauthentic national law é is something which 

cannot simply be put asideô.
203

 Thus, the common law resurgence was seen not as óa unique 

British phenomenonô
204

 but as part of the judicial process by which many national courts 

ódiscoverô
205

 and órediscoverô
206

 new potential in national law over time. While welcoming the 

process, however, it was stressed that the ócontentsô
207

 must still be subject to scrutiny for 

compliance with ECHR rights.  

6.2 The Tension-Mitigating Role of the Resurgence 

Earlier in this chapter it was shown how both disagreement and the proactive 

development of the Convention rights by the UK courts were considered to have the potential to 

benefit the formal and substantive quality of the Strasbourg jurisprudence and strengthen the 

Justicesô sense of judicial identity, thereby helping to mitigate the tensions within the relationship 
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between the courts. On the basis of the interview insights provided by the Justices and Strasbourg 

judges, it appears that a resurgent common law can also play a role in these respects.  

With regard to the formal quality of the Strasbourg jurisprudence, it was explained by the 

Justices that the resurgence has taken place partly because the common law authorities can, in 

some areas, provide a more coherent body of general principles than the Strasbourg case law 

with which to address issues falling within the ambit of Convention rights. Here, a number of 

Justices referred to the Kennedy case. It was seen earlier how this was cited by the Justices as an 

example of their use of judgments to draw the attention of the ECtHR to inconsistencies in its 

jurisprudence. However, the judgment itself also gives recognition to the tension-mitigating 

capacity of the common law:  

Greater focus in domestic litigation on the domestic legal position might also have 

the incidental benefit that less time was taken in domestic courts seeking to interpret 

and reconcile different judgments (often only given by individual sections of the 

European Court of Human Rights) in a way which that Court itself, not being bound 

by any doctrine of precedent, would not itself undertake.
208

 

Also cited in this regard was Guardian Newspapers v Westminster Magistrates Court.
209

 The 

question there was whether the principle of open justice empowered the courts to allow 

journalistic and public access to court documents. In concluding that it did, the Court of Appeal 

was ófortified by the common theme of the judgments in other common law countries ... 

Collectively they are strong persuasive authorityô.
210

 In contrast, ó[t]he Strasbourg jurisprudence 

may be seen as leading in the same direction, but it is not entirely clear cutô.
211

 The court was 

therefore clear that the outcome was based on óthe common law and not on article 10ô.
212

  

 With regard to the substantive quality of the Strasbourg jurisprudence, it was said that 

there was much within the common law ówhich is highly relevant to human rights lawô,
213

 

developed over centuries of tradition, thus offering a rich source of law with which to resolve 

human rights claims.
214

 Thus, it was suggested by a number of the Justices interviewed that a 
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greater use of the common law to address problems raised by Convention claims could, in turn, 

óhave an influence on decisions in Strasbourgô
215

 and thus enrich the contribution of the UK 

courts to the development of the jurisprudence.  

Most importantly, however, it was clear from the Justicesô accounts that the common law 

resurgence shared with the practices of formal judicial dialogue the potential to bolster the 

identity of the UK courts. As explored earlier, the common law for a number of the Justices was 

a proud but too often neglected source of constitutional heritage since the passing of the HRA. 

The excessive reliance which several consider to have been placed on Strasbourg judgments as 

the guiding source of domestic decision-making on human rights was also felt to be contributing 

to a perception of human rights as part of a foreign-imposed legal system. The reassertion of the 

common law as a source of human rights was thus felt to be a welcome return by the UK courts 

to the practice of drawing upon and developing their constitutional heritage. Lord Reed has 

argued here that a greater reliance on the common law allows the UK courts to Ψactively engage 

with the judgments of the highest courts in other common law jurisdictionsô
216

 and thereby 

bolster óthe reputation of the common lawô,
217

 and ensure the óinfluence of the judgments of our 

highest courts, in particular the Supreme Court, in other common law jurisdictions around the 

worldô.
218

 

  Further, by stressing domestic judicial ownership of human rights via the common law, 

several Justices suggested that they are able to counter the perception that those rights are a 

European imposition. As one Justice noted, óby recognising and explaining common law 

principles we actually, firstly, give concepts a domestic root, and I think that is probably 

something that's quite useful and is understood in Strasbourgô.
219

 On this point, another Justice 

was even more explicit on the potential of the common law. Referring to the Supreme Courtôs 

approach in Osborne, they remarked: 

[T]hat is one way of creating a narrative which says these human rights arenôt a 

foreign imposition, they are part of our long-term tradition which, of course, they are 

because the human rights convention, when initially formulated, drew on many 

British traditions and é had a huge British input.
220
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In common with the Justices, several of the Strasbourg judges noted the problematic perception 

that human rights are an alien imposition in the UK. This view was felt to be part of a wider trend 

whereby ópeople want more power for themselves at local level, rather than being ruled by what 

they consider to be an elite miles awayô.
221

 Where this has órepercussions for the protection of 

human rightsô,
222

 however, it was felt to be understandable for domestic judges to seek ómeans of 

minimisingô
223

 those repercussions. A greater use of the common law in human rights 

adjudication was thus seen as one way of achieving this, taking óthe route of national law rather 

than the route of international lawô
224

 and replacing óthe foreign with the home-grownô.
225

 For the 

ECtHR judges, what was important at the national level was not the source of law with which 

rights are protected but the existence of the protections themselves. As one judge explained, 

ówhat this Convention is concerned about is results, ensuring that in practice what the 

Convention guarantees by way of rights, that is the level of protection as embodied in the 

Convention Article concerned, is actually enjoyed as far as possible [emphasis added]ô.
226

 As 

with formal dialogue, the position of the Strasbourg judges was thus one of accommodation, 

recognising the benefits of the mitigation strategies adopted by the UK courts for the viability of 

the European system of human rights protection. 

7. Conclusion 

This chapter has examined the functions of formal judicial dialogue between the UK courts and 

the ECtHR. Its conclusion is that the principal judicial intention behind this process, by which 

the courts exchange views and seek to influence one another through their judgments, is to 

mitigate the tensions arising from the overlapping and multi-layered systems for the judicial 

protection of human rights of which these courts are a part.  

 The chapter began by observing three judicial motivations at work in this dialogue: for 

the ECtHR judges, the desire to make the Convention rights effective at the national level; for the 

Justices, the eagerness to have a voice in the development of the Strasbourg jurisprudence; and, 

for both sets of judges, the desire for mutually compatible standards of human rights protection. 

Formal dialogue ï broadly defined in Chapter 3 as the process by which the courts exchange 

views and seek to influence one another through their judgments ï works to achieve these in a 
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number of ways. A sufficient influence of the ECtHR upon domestic judicial decision-making ï 

the form of dialogue emphasised by the ECtHR judges ï achieves the first of these. On the basis 

of the interview insights, however, formal dialogue is directed principally at the second and third 

motivations due to the presence of multiple tensions within the relationship between the courts 

which are felt to render the application of the ECtHR case law at the domestic level problematic. 

These tensions are rooted in the differences of institutional perspective, as a national and 

supranational human rights court, respectively, and from the diverging legal traditions of their 

respective judges. The differences are brought to the fore by the jurisdictional pluralism which 

defines the relationship between these courts. They manifest in difficulties concerning the clarity 

and coherence of ECtHR judgments, their substantive grasp of the UK domestic law, in 

particular the operation of its common law system, and raise questions for domestic judicial 

identity. Through their exchange of views and efforts to influence one another through their 

respective judgments, however, the judges feel that they are able to take mitigate these issues.  

 First, the ability of the courts to disagree was felt to provide a mutual check on decision-

making. The ability of the ECtHR to check domestic judgments is valued by a number of UK 

judges for its role in challenging judicial complacency regarding the protection of rights in 

domestic law. Further, the ability of the UK courts to criticise and disagree with ECtHR 

judgments was deemed to provide an additional source of procedural flexibility to the ECHR 

system akin to a ósafety valveô. This was considered by a number of the judges to accord with the 

primary role of the domestic courts in the protection of Convention rights under the subsidiarity 

principle. Additionally, the ability of the UK courts to check judgments of the ECtHR is thought 

to prevent areas of particularly problematic jurisprudence from causing excessive strain on the 

relationship between the courts, thereby averting the risk of erosion in the legitimacy of the 

ECtHR among domestic audiences.  

 Second, the views expressed in the domestic judgments were considered to carry the 

potential of improving the formal quality of the Strasbourg jurisprudence. The raising of 

concerns or disagreements, on the one hand, was felt to draw the attention of the ECtHR to 

problem areas, while their contributions in areas of unclear jurisprudence, on the other hand, in 

addition to providing resolution at the domestic level, are felt to offer potential insights for the 

ECtHR for addressing those areas when it next considers the same issue.  

 Third, with regard to the substantive quality of the Strasbourg jurisprudence, the 

contributions of the UK courts, through their critiques and through their analysis in areas where 

the ECtHR has yet to make a direct ruling, were again felt to alert the latter to misunderstandings 
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of domestic law and offer useful insights with which the ECtHR can formulate European norms 

which are workable within the UK context.  

 Fourth, the chapter has observed that the judgments which the Justices associate with 

dialogue play a mitigating role in the issues of judicial identity arising from the tensions within 

the relationship between the courts. The increasingly assertive role with which the Justices 

associate their dialogue, manifesting in a willingness to both challenge the ECtHR where they 

disagree with its judgments and offer their own conclusions where the ECtHR has not yet 

spoken, appear to contribute a more distinct identity for the UK courts.  

 Finally, the chapter has observed a functional connection between the emergence of 

dialogue and the resurgence of the common law in domestic judicial thinking on human rights 

adjudication. On the basis of the judgesô insights, it appears that the resurgent common law plays 

a complimentary role to dialogue, performing the same tension-mitigating functions. It is 

considered to offer a comprehensive source of law in certain areas where the requirements of the 

ECtHR jurisprudence are unclear, and have much to contribute to the substantive development of 

European human rights law. Further, it appears to provide certain Justices with a more distinct 

sense of ownership over their adjudication on human rights. There is a further, strategic element 

underpinning both developments: the desire to challenge perceptions that human rights are a 

foreign imposition in the UK.  

The observations of a functional link between the emergence of dialogue and the 

resurgence of the common law support the analysis of Masterman and Wheatle, who argue that 

ó[t]he [Supreme] [C]ourtôs reassertion of domestic law in rights protection speaks not only to a 

domestic audience wary of Strasbourg overreach, but also a second audience: the European Court 

of Human Rights itselfô.
227

 The common law resurgence, they note, follows on from the ópivotal 

moment in the interaction between Strasbourg and domestic courtsô
228

 during the Horncastle / Al-

Khawaja exchange, which demonstrated óthe fallibility of Strasbourg and the potential for 

assertiveness on the part of national courtsô
229

 and that ó[t]he armour of Strasbourg has been 

piercedô.
230

 What is more, óthe reiteration of the common lawôs vitality in the face of the 

Convention rights amounts to a partial rejoinder to calls for a UK Bill of Rightsô.
231

 Along with 

those developed in Chapter 3, these observations are instructive to the legitimising role of 

judicial dialogue between these courts. Before turning to that part of the discussion, however, it 
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is necessary to explore the third ï and largely unexplored ï dimension of the dialogue between 

the courts: informal dialogue in the form of face-to-face meetings.  
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Chapter 5  

óInformalô Judicial Dialogue  

I think that developing relations with the Strasbourg Court and actually meeting 

them and seeing the judges is very, very important. Partly because of the present 

political stance, we are generally seen as being antagonistic as a country to Europe 

for reasons which, although I donôt happen to agree with, I understand.
1
 

- Justice of the UK Supreme Court 

1. Introduction   

The thesis has so far established from the interview data the nature and functions of judgment-

based or óformalô dialogue between the UK courts and the European Court of Human Rights 

(ECtHR). Chapter 3 developed a definition of this type of interaction as a process by which the 

courts, subject to practical and normative constraints, exchange views and seek to influence each 

other through their respective judgments. In Chapter 4, it was shown how this process appears to 

have the overarching aim of mitigating the tensions within the relationship between the UK 

courts and the ECtHR inherent in their overlapping jurisdictions, institutional differences of 

perspective and diversity in legal tradition. It was argued that ódialogueô, to this extent, connects 

with another significant development in the UK courts, the common law resurgence, as part of a 

broader trend in domestic judicial thinking aimed at increasing the distinctness of their role and 

identity in human rights adjudication.  

The focus of this particular chapter, the last exploring how the judges understand the 

dialogue between their courts, is on the face-to-face or informal dialogue which takes place in the 

form of periodic meetings. In Chapters 1 and 2, it was noted that there has been little sustained 

analysis of the role of this particular form of interaction between these courts. At the same time, a 

number of senior UK and ECtHR judges have spoken of its importance. This chapter therefore 

aims to provide an account of informal dialogue between these courts based upon the insights 

from the interviews and extra-judicial materials. In doing so, it seeks to answer the third research 

question posed in Chapter 1: what is the role of informal dialogue between the UK courts and the 

European Court of Human Rights? The chapter consists of five parts. In Part 2, informal judicial 

dialogue is situated within the context of the European and domestic rules which appear to have 

both encouraged and facilitated its development. Next, in Part 3, the chapter considers the nature 

of informal dialogue: the frequency of the meetings, the participants and the format and tone of 

the discussions. The third and central part of this chapter explores the procedural, substantive and 
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diplomatic functions of informal dialogue which supplement the tension-mitigating functions of 

formal judicial dialogue. While each of these functions has its own intrinsic value, it will be 

shown how they are also aimed at enhancing subsidiarity between the courts. Part 4 considers the 

implications of these functions by reference to the varied relations which exist between the 

ECtHR and the respective national judiciaries across the ECHR Member States, followed by the 

conclusion in Part 5.  

2. The Diplomatic Roles of the UK and Strasbourg Judiciaries 

There is no legislation which specifically regulates face-to-face meetings between the UK and 

Strasbourg judges. Nonetheless, informal dialogue has been made possible by rules and policies 

at the domestic and European levels which have permitted and encouraged diplomatic relations 

between their institutions. The following sections address these facilitators from the Strasbourg 

and UK judicial perspectives.  

 2.1 The Strasbourg Judiciary 

In Chapter 1, it was seen that the building and maintenance of relations with national 

authorities, including national judiciaries, has long been part of the Strasbourg Courtôs activities. 

The Courtôs President from 1985-1998, Rolv Ryssdal, championed a policy of hosting 

delegations from the highest national courts ófor informal exchanges on the Convention case-law 

and procedureô,
2
 viewing a constructive relationship between the national courts across the 

Council of Europe and the ECtHR as a necessity to the success of the Convention system.
3
 The 

Annual Reports of the ECtHR demonstrate that this policy has retained its place in the Courtôs 

activities. The first such report, published in 2002, details meetings with a wide range of national 

constitutional and supreme courts.
4
  

There are a number of provisions in place in the ECHR and the ECtHRôs Rules of Court 

which facilitate these activities. First, under the Rules of Court, the President of the ECtHR holds 

a responsibility for relations with national judiciaries.
5
 Second, under Art.51 ECHR,

6
 all judges 
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of the ECtHR are afforded the same óprivileges and immunities, exemptions and facilitiesô
7
 

which are conferred upon diplomats under international law. They are thus óimmune from legal 

process in respect of words spoken or written and all acts performed by them in their official 

capacity and within the limit of their authorityô.
8
 Third, the Council of Europeôs 2012 Brighton 

Declaration ó[w]elcomes and encourages open dialoguesô
9
 between the ECtHR and the highest 

courts of the State Parties.
10

 The former UK judge at the ECtHR, Paul Mahoney, and the Courtôs 

former President, Dean Spielmann, take the view that this Declaration represents a blessing by 

those governments at the Brighton Conference of the continuation of direct relations between the 

judges of the national judiciaries within the Council of Europe and the judges of the ECtHR.
11

 

 2.2 The UK Judiciary  

In contrast to the ECtHR judges, the ability of the UK judges to engage in diplomatic 

relations with the ECtHR was historically hampered by two facts. First, as seen in the 

introductory chapter, the UK courts played little role in the interpretation of ECHR rights.
12

 

Second, the UK judiciary previously lacked the institutional autonomy to conduct international 

relations with its counterparts abroad. The two key pieces of legislation which dramatically 

altered this situation, paving the way for diplomatic relations between the ECtHR and the UK 

courts, are the Human Rights Act (HRA) 1998 and, perhaps more importantly, the Constitutional 

Reform Act (CRA) 2005.  

2.2.1 The Human Rights Act 1998  

Prior to 2000, there was arguably little reason for the UK judges to engage in face-to-face 

relations with the ECtHR judges. Under the UKôs dualist legal system, ECHR rights could not be 

enforced at the domestic level and thus the UK courts played little role in their interpretation. As 

was noted in Chapter 1, however, the passing into UK law of the list of rights, drawn directly 

from the ECHR, within Schedule 1 of the HRA 1998, and the constitutional bestowing of powers 

on the UK courts to adjudicate upon them, fundamentally changed their relationship with the 
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ECtHR. It did so by placing upon the UK judges the task of interpreting an identical set of rights 

to the Strasbourg judges. While the Act left open whether and how the judges should conduct any 

relations with the ECtHR judges, it could be argued that this provided an incentive for informal 

dialogue between them by establishing a common point of reference for discussions. What is 

more significant in this respect, however, is s.2 of the Act, requiring the UK courts to ótake into 

accountô judgments and decisions of the ECtHR when adjudicating on Convention rights. It 

would be reasonable to assume that this duty further incentivised informal dialogue between the 

UK and Strasbourg judges to the extent that both were engaged in interpreting and applying not 

only an identical set of rights but also the jurisprudence of the ECtHR.  

 2.2.2 The Constitutional Reform Act 2005 

Despite these developments, a cursory glance through the records of visits to and from the 

ECtHR reveals the conspicuous absence of any bilateral exchanges with UK judges during the 

HRAôs infancy.
13

 In fact, the first such meeting did not take place until 2006.
14

 In this respect, as 

one Strasbourg judge remarked, óthe UK was later than other countriesô.
15

 The explanation for 

the apparent absence of exchanges between the UK and Strasbourg judiciaries during the first 

five years of the HRA appears to reside in the passing of the CRA 2005. As is well known, this 

óconstitutional instrumentô
16

 drastically increased the independence of the UK judiciary from the 

legislative and executive branches of government, replacing the judicial committee of the House 

of Lords with a Supreme Court
17

 and transferring the powers of the Lord Chancellor as head of 

the judiciary to the Lord Chief Justice.
18

 Most significantly for present purposes, however, the 

Act did not specify how the powers transferred to the Lord Chief Justice were to be used. As the 

Lord Chief Justice, Lord Thomas, has explained: 

The Constitutional Reform Act by and large vested in the Lord Chief Justice most of 

the old powers that had been exercised by the Lord Chancellor as head of the 

judiciary in relation to England and Wales and most of the new powers to be 

conferred on the judiciary in relation to the delivery of justice in England and Wales. 
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The Act was essentially silent on the exercise of these powers by the Lord Chief 

Justice and on the governance of the judiciary. This has enabled the judiciary to 

develop its own leadership and governance.
19

 

A by-product of this judicial self-governance was an expansion in what could be called the 

diplomatic autonomy of the UK judiciary in its relations with foreign counterparts. Utilising this 

autonomy, it has since the Actôs passing set itself a number of objectives for its international 

judicial relations.
20

 They include building links with judiciaries within the EU and Council of 

Europe, ófacilitating co-operation and understanding on matters of mutual interestô,
21

 holding 

bilateral meetings with counterparts ówith whom the UK judiciary has or wishes to have close 

linksô
22

 and participation in óprojects for the promotion of English lawô.
23

  

 This growth in diplomatic autonomy has also prompted a number of other developments 

within the UK judiciary. The Justices of the UK Supreme Court, according to the courtôs 

statement of professional values, have an explicit role as óambassadors for the courtô
24

 and, as 

Paterson notes, a strategic objective to develop relations with the ECtHR.
25

 This helps to explain 

why, as seen in Chapter 4, a number of the Justices interviewed conceived of themselves as 

having a role as representatives of the common law tradition on the international plane. Most 

interestingly, however, the diplomatic autonomy brought about by the CRA 2005 necessitated a 

leading strategist to monitor its exercise. Lady Justice Arden has explained that the 2005 Act in 

this way prompted the creation of her current role as óHead of International Judicial Relationsô:
26

  

As a separate institution, the judiciary had to conduct its own foreign policy and I 

became, so to speak, its foreign secretary. My responsibility was, where appropriate, 

to facilitate relations with other judiciaries and to receive visits from them in 

London.
27
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As the UKôs foremost judicial diplomat, Lady Justice Arden carries a responsibility to ótake stock 

of the work already being done and to identify the work that needs to be doneô.
28

 The latter point 

is particularly interesting. It indicates that this judicial-diplomatic role is partly conducted on a 

needs basis, where relations with certain counterparts are not what they should be. In this 

capacity, it was Lady Justice Arden who, in 2006, brokered the very first bilateral meeting 

between UK and ECtHR judges and has since played the leading role in maintaining judicial 

relations between their institutions.
29

   

 2.2.3 Judges as diplomats  

Through these various frameworks at the domestic and European levels, it is apparent that 

the UK and Strasbourg judges have come to possess certain diplomatic roles. In performing these 

roles, it is important to bear in mind the nature of the bodies which the respective judges 

represent. As Hutching and Suri note, ó[o]ne cannot understand the role played by diplomats 

without reference to their larger organizational context. Diplomats represent the characteristics of 

their government, as well as its official positionsô.
30

 The UK judges in their relations with their 

counterparts, however, do not represent the characteristics and positions of the government but 

those of the UK judiciary. Equally, the President of the ECtHR is tasked not with representing 

the Council of Europe but the ECtHR.  

The characteristics and positions of these judicial bodies differ in major respects, as the 

interviewed judges were quick to point out. The UK judges represent a senior appellate court 

operating within the common law tradition of the UK, a role which, as seen in Chapter 4, for a 

number of the Justices carries particular import. Their official positions are those established in 

the domestic case law on the interpretation of fundamental rights. The ECtHR judges, in turn, 

represent a supranational body responsible for supervising the protection of human rights across 

forty-seven countries. Its official positions, in turn, are those established within its jurisprudence 

in respect of those countries. The last chapter made clear that the judges rely on the exchanges of 

view and cross-influence through their judgments as a means of mitigating the tensions arising 

from their relationship. What will become clear by the end of this chapter is that informal judicial 

dialogue performs a similar role, only through direct, face-to-face means.  
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3. The Nature of Bilateral Meetings 

Having thus set out the frameworks which have prompted and facilitated diplomatic relations 

between the UK and ECtHR judges, the chapter turns now to the nature of the bilateral meetings 

at the centre of those relations. This section examines the frequency of the meetings, the 

participants and the format and the tone of the discussions.  

3.1 Frequency 

Bilateral meetings between ECtHR and UK judges have been taking place on a fairly 

regular basis since they began. As a rough estimate from the available details, eight bilateral 

meetings took place between 2006 and 2015, providing the judges with a regular, if slightly 

staggered, channel of communication. The first took place in 2006. Then, in October 2007,
31

 the 

ECtHR President, Jean-Paul Costa, along with óSection Presidents and members of the 

Registryô
32

 made a two-day visit to the UK where they met with Lord Phillips, the Lord Chief 

Justice, and participated in óworkshops on the case-law of the Courtô.
33

 A third meeting took 

place in June 2010.
34

 The Lord Chief Justice, then Lord Judge, and Lord Phillips, the President of 

the Supreme Court, led óa high level delegation of United Kingdom judgesô
35

 to the ECtHR ófor a 

working meeting with Judges and members of the Registryô
36

 as ópart of the continuing dialogue 

between senior national courts and Strasbourgô.
37

 In February 2012, a further meeting took place 

in London where the ECtHR President, Sir Nicolas Bratza, óaccompanied by [ECtHR] Judges 

and members of the Registryô,
38

 was received by Lord Judge and Lord Phillips, again in their 

respective capacities as Lord Chief Justice and Supreme Court President. Additionally, senior 

members of the Scottish judiciary, including the Lord President and Lord Justice General of 

Scotland, Lord Hamilton, and the Lord Chief Justice of Northern Ireland, Sir Declan Morgan, 

were also present.
39

 Later, in March 2014, the ECtHR President, Dean Spielmann, accompanied 

by the Courtôs Vice-Presidents, Josep Casadevall and Guido Raimondi (the Courtôs current 

President, at the time of writing), and the Deputy Registrar, Michael OôBoyle, visited the UK 

where they had two meetings with UK judges.
40

 First, they met with the Lord Chief Justice, Lord 
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Thomas, the President of the Queenôs Bench Division, Sir Brian Leveson, and the Head of 

International Judicial Relations, Lady Justice Arden.
41

 They later met with the President of the 

Supreme Court, Lord Neuberger, and eight Justices of the Supreme Court.
42

 Later that year, in 

July, the Lord Chief Justice, Lord Thomas, led another group of UK judges, including two 

Justices of the Supreme Court,
43

 to the ECtHR where they ótook part in a day-long programme of 

discussions with Judges of the Court and members of the Registry.ô
44

 In October 2015, a further 

meeting took place between ósenior judges of the different jurisdictions of the United Kingdomô
45

 

and órepresentatives of the [Strasbourg] Courtô.
46

 

The relative frequency of the meetings appears to be aimed deliberately at reducing the 

effects of regular changes in judicial office-holders. According to the former ECtHR President, 

Dean Spielmann, regular meetings between ECtHR and national judges are particularly 

important given the ósingle-mandateô
47

 rule of non-renewable nine year tenures for the 

Strasbourg judges.
48

 One Strasbourg judge in interview stated the issue here in even blunter 

terms: óThis court is like a hotel ï people check in and they check outô.
49

 The frequency of the 

changes at both the ECtHR and within the UK judiciary is apparent from the visits outlined 

above. Since the first exchange with UK judges took place in 2006, the ECtHR Presidency has 

changed four times.
50

 The House of Lords has been replaced by the Supreme Court as the highest 

appellate court in the UK, and the offices of the Lord Chief Justice and the Presidency of the 

Supreme Court has changed hands twice if the change in Senior Law Lord at the judicial House 

of Lords is also considered.
51

  

Thus, it appears that the perceived value of informal dialogue is contingent upon its 

regularity. Lady Justice Arden has referred to this as the need for óconstant renewalô
52

 of the 

relationship between the UK and Strasbourg courts. The more regular the informal dialogue, it 
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seems, the greater the value of the interactions. The less regular the informal dialogue, in 

contrast, particularly when there has been changes in key judicial office-holders, the weaker the 

value of the interactions. The implication here is that those tensions between the courts which 

were explored through the interview data in the last chapter, between the UK courts as national 

courts and the ECtHR as a supranational human rights court, and between the common and civil 

law traditions of the Council of Europe, and the issues which these were perceived by the 

interviewed judges to generate ï diffi culties in the application of ECtHR case law for the 

domestic courts and misunderstandings of the UK common law system ï have the potential to 

increase should their meetings become too infrequent. This point will be returned to later in the 

chapter. 

3.2 Participants 

It will be clear from the last section that there have been a range of participants to the 

meetings from both the ECtHR and the UK judiciary, with the participants also varying slightly 

with each meeting. From the UK, the meetings have included a ópick-and-mixô of the Lord Chief 

Justice, the President of the Supreme Court, the Head of International Judicial Relations and 

senior judges from the High Court and the Scottish and Northern Irish legal jurisdictions. 

Generally, however, they have consistently tended to include the Lord Chief Justice, the 

President of the UK Supreme Court and, on the basis of Lady Justice Ardenôs insights on the 

topic, the Head of International Judicial Relations. Thus, if it is the case that the UK judiciary 

has, since the CRA 2005, increased its diplomatic autonomy, it would appear that this is 

exercised only at the most senior levels. From the ECtHR, the President has been the constant 

representative, consistently with their role under the ECtHRôs Rules of Court,
53

 along with the 

national judge for the country concerned
54

 and senior members of the Registry. The frequent 

presence of these various high judicial office holders, however, appears to provide not only 

consistency but symbolic and strategic value. 

Symbolically, the presence of the Lord Chief Justice, the President of the Supreme Court 

and the ECtHR President are perhaps the most significant. As Head of the Judiciary in the UK, 

the Lord Chief Justice speaks on behalf and with the full weight of UK judges. Similarly, the 

President of the Supreme Court speaks on behalf of the most senior court in the UK and the most 

authoritative on the interpretation of Convention rights in the domestic context. The ECtHR 

Presidentôs role is also symbolically significant, showing the ECtHR to be taking seriously its 
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relations with the UK judiciary. It is not difficult to imagine that exchanges which never included 

the President could be interpreted unfavourably by the UK judges. What is more, by including 

these senior representatives from both courts, the meetings, to those who are aware of them, 

serve to convey an impression of equality between the participants. They suggest a relationship 

of genuine ódialogueô rather than ódictationô.
55

 

Strategically, the regular participation of the judges identified above has practical 

advantages. The frequent participation of the Lord Chief Justice would appear to provide a direct 

feedback link between the meetings with the ECtHR judges and the Judicial Executive Board, 

responsible for the governance of the judiciary, and the Judgesô Council, the body which 

represents all levels of the UK judiciary.
56

 Thus, the Lord Chief Justice is able to communicate 

issues or concerns which have arisen at any level of the UK judiciary as a result of ECtHR 

jurisprudence to the Strasbourg judges and deliver any guidance or conclusions which are 

reached during the ensuing discussions. Equally, the participation of either the President or 

Justices of the Supreme Court provides a feedback link between the ECtHR judges and the UK 

court which makes the most authoritative pronouncements on the interpretation of Convention 

rights at the domestic level. Indeed, the interview insights supporting this point are considered 

below. 

From the perspective of the ECtHR, the central role of the President is also strategically 

valuable. As with the Lord Chief Justice in the UK, it provides a feedback link to other ECtHR 

judges. The central place of the President in the courtôs operations allows any lessons learned 

during the discussions with UK judges to be communicated where appropriate through plenary 

meetings, Grand Chamber meetings and panel meetings for Grand Chamber referral requests.
57

 

The participation of the national judge for the UK at the ECtHR in the meetings is perhaps even 

more important in this respect. They can provide the feedback link from the discussions with the 

UK judges to the ECtHR judges at the Section of the court who routinely deal with UK cases. 

Additionally, the presence of senior members of the Registry also seems crucial, given its wide-

ranging functions in respect of the ECtHRôs work. It is responsible for ópreparing files and 

analytical notes for the judge rapporteursô,
58

 ódrafting decisions and judgmentsô
59

 and 
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óresponding to inquiries and investigating issues of national or international law relevant to the 

Courtôs workô.
60

 They thus play a crucial role in informing the ECtHR judges in their decision-

making. Thus, if any of the discussions relate to issues of UK law, it seems that the senior 

members of the Registry will be better informed in those tasks.  

For all of the strategic value offered through the consistent participation of these office-

holders, however, the regular changes in personnel cannot be overlooked. In this regard, it would 

seem that the presence of the Head of International Judicial Relations since the first meeting took 

place in 2006 has provided valuable continuity. Dean Spielmann has described Lady Justice 

Arden as the ómoving force behind the strong relations that existô
61

 between the UK courts and 

the ECtHR. This is unsurprising and yet all the more interesting given her role as the UKôs Head 

of International Judicial Relations. It is an indicator of the prominence which this role has 

quickly gained in the management of the relations between the UK and Strasbourg judges.  

3.3 Format and Tone 

Turning to the format of the meetings, there are a number of features worth drawing 

attention to. First, it is important to first note their frequently bilateral nature: they often involve 

representatives from the UK judiciary and the ECtHR alone. Second, it was described by the 

Strasbourg judges in interview that the meetings typically have a written agenda. Third, it was 

also said in those interviews that while the meetings will usually have an agenda, the judges are 

generally free to articulate their questions, thoughts, concerns or ideas. In this respect, the 

meetings were said by one Justice to be characterised by ógive and take and open discussionô.
62

 

Fourth, it is clear that the meetings consist of more than just brief exchanges. The visits generally 

take place over the period of one to two days and are made up of what are variably described as 

óworkshops on the [ECtHR] case lawô,
63

 óworking meeting[s]ô,
64

 óworking sessionsô
65

 and óday-

long programme[s] of discussionsô.
66

 Finally, and perhaps most significantly, no minutes are 

recorded at the meetings in order to preserve judicial discretion.
67

 

These features appear to have a number of implications. While the written agenda will 

obviously play some role in steering the discussions, the open flow of the verbal exchanges 

described by the judges indicates a discursive flexibility which they simply do not have in their 
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judgments i.e. the domain of óformalô dialogue. As Lady Justice Arden describes it, there is óa 

more free-flowing debateô.
68

 The judges are not constrained by the facts or legal issues of 

particular cases or the duties of decision-making but are free to discuss whatever issues they 

have. Additionally, unlike the communication through judgments, the meetings involve direct 

communication, reducing the likelihood of the concerns and insights voiced by the national 

judges being missed ï something which was deemed to be an occasional problem, as seen in 

Chapter 3. The bilateral structure of the meetings also appears to be particularly important. It 

would appear to focus the discussions on issues which have particular relevance to the UK judges 

and even allow the UK judges to steer the direction of those discussions. 

The length of the meetings, evident in the descriptions of working sessions and 

programmes of discussions, would appear to complement the openness of the discussions, 

enabling substantive debate rather than polite judicial chitchat. Relatedly, the fact that no minutes 

are recorded appears to encourage a directness of tone on the part of the judges which is not 

feasible in their judgments. The common distinction between óformalô and óinformalô dialogue, 

evident in the interviews and in extra-judicial writings, itself points to a marked difference in the 

way that the two are conducted. Indeed, it was seen in Chapter 3 that a sense of judicial 

diplomacy constrains and informs the language employed by the judges towards one another in 

their respective judgments. This is not to suggest that during the meetings, the judges, hidden 

from public view, seize upon the opportunity to hurl abuse at one another. However, throughout 

the interviews the point was repeatedly made that the face-to-face discussions are distinctly ófull 

and frankô
69

 rather than óa polite series of formalitiesô.
70

 On this point, the former UK judge at 

the ECtHR, Paul Mahoney, has been explicit that these meetings do not consist of a ópurely 

diplomatic exchange of nicetiesô.
71

 As one Strasbourg judge recounts, óthere is no press in 

attendance, the meeting is behind closed doors, the atmosphere is friendly, but the exchange of 

views is frank - so the participants do not pull their punchesô.
72

 The privacy of the meetings in 

this respect was widely valued by the interviewed judges. It was felt to facilitate a space where 

the judges are not subject to the reservation required when delivering judgments and public 

lectures. Importantly, however, the meetings were still deemed to carry the formality of official 

meetings between judges. A Strasbourg judge, for example, distinguished the meetings from the 
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informal socialising which can take place after such meetings. In these respects, the meetings 

appear to provide a relative informality as compared to the communication through judgments. 

3.4 The Constraints of Judicial Independence 

 Finally, before progressing to consider the functions of informal dialogue, it is necessary 

to consider the constraints which are imposed by the duty of independence and impartiality to 

which all of the judges are subject. It was shown in Part 2 of this chapter how the ECtHR and 

UK judges are tasked with distinctly diplomatic responsibilities. The ECtHR President, on the 

one hand, has a responsibility to órepresentô
73

 the Court to national judiciaries, while the UK 

judges, on the other hand, are to act as óambassadorsô
74

 for the UK judiciary. Both sets of judges, 

nonetheless, remain subject to their duty of independence as judges. Under Art.21(3) ECHR,
75

 

the ECtHR judges are prohibited from acts which would compromise their independence. 

Additionally, Rule 4(1) of the Rules of Court explicitly prohibits their engagement óin any 

political or administrative activity or any professional activity which is incompatible with their 

independence or impartialityô.
76

 Likewise, the independence of the UK judges is enshrined in 

both the common law and the CRA 2005,
77

 and is set out in detail in their Guide to Judicial 

Conduct.
78

 

 It can be argued that this presents a slight tension. Both sets of judges are charged with 

representing their respective courts, each with distinct interests, traditions and working methods, 

and yet both must, at the same time, remain impartial. At this intersection between different 

judicial interests, it seems that the independence of judges representing those interests has the 

potential to come under strain. It seems that the judges must traverse the line between acting as 

representatives of their courts and their legal traditions while avoiding active lobbying of the 

other. For the Supreme Court Justices interviewed, however, there was a bright line between the 

two. One Justice stated: 

If judges of one court were to set about lobbying behind closed doors to persuade the 

other court to take a different view that would be quite obviously inappropriate, and 
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Iôve no awareness that any such a thing has ever happened and I donôt believe that it 

would.
79

  

Likewise, another Justice indicated that ófrequent cabals between judges who were cooking up 

arrangements between themselvesô
80

 is a ófarfetched ideaô:
81

 óWe donôt sit down and try to 

persuade them to change Hirst
82

 to something different, itôs not the way it worksô.
83

 On this 

point, one Justice provided a particularly interesting insight into their professional approach to 

the face-to-face meetings:  

I always used to think as a barrister, if I was concerned as to whether some particular 

piece of conduct would be professionally embarrassing, a very good test would be to 

ask oneself: ñWould I feel embarrassed and have something to defend if my 

opponent or somebody other else knew what I was doing?ò And I think if one asks 

oneself that question, you normally have an intuitive sense of what are the proper 

boundaries.
84

 

It would appear, therefore, that while the format of the meetings encourages open, substantive 

and frank discussion in a relatively informal setting, judicial independence and professional 

integrity combine to constrain the judges from openly pressuring one another for change. Instead, 

as the Justices recounted in interview, their role is confined to óexploringô,
85

 ódiscussingô
86

 and 

óexplainingô
87

 issues with the ECtHR judges.  

4. The Functions of Informal Judicial Dialogue 

Thus far it has been shown that informal judicial dialogue between the UK and Strasbourg judges 

has been both facilitated and prompted by rules at the domestic and European levels which have 

given the judges distinctly diplomatic roles. The central question here, however, is the value of 

this informal dialogue.  

 The answer appears to reside in the procedural, substantive and diplomatic functions 

which it performs. The first two terms embody, respectively, the ways that the bilateral meetings 

facilitate certain processes and achieve certain outcomes which are considered valuable to the 
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relationship between the UK courts and the ECtHR. Procedurally, informal dialogue facilitates 

the participation of the national courts in the development of ECHR principles and provides an 

accountability mechanism where its decisions have caused concerns. Substantively, it promotes 

mutual understanding between the courts. These processes and outcomes appear to have their 

own intrinsic value. However, throughout the following section it will be shown that each 

contributes to the realisation of the ófundamental principleô
88

 of subsidiarity,
89

 according to 

which the óprimary responsibilityô
90

 for the protection of Convention rights is with the national 

authorities while óthe Convention system is subsidiary to the safeguarding of human rights at 

national levelô.
91

 Diplomatically, the meetings are valued for smoothing relations between the 

courts and rectifying damaging perceptions that may arise between them, either as a result of 

hostile domestic politics or critical judgments. In these various ways, informal judicial dialogue 

between the courts appears to both complement and buffer the formal dialogue taking place 

through judgments. 

4.1 Procedural Functions 

4.1.1 Participation 

 The first procedural function of informal dialogue is the participation of national judges 

in the construction of norms. According to Lady Justice Arden, the meetings ógive the national 

judges an input into the process of developing jurisprudence at the supranational levelô.
92

 In 

particular, the national judges can assist the ECtHR judges in determining whether a particular 

course of action would tip the balance óbetween [their] international obligation to interpret the 

Convention and national sovereigntyô
93

 too far in favour of the former. In this way, Lady Justice 

Arden remarks that óa conversation between judges can head off steps which might prove ill-

advisedô.
94

  

Additionally, Lady Justice Arden explains that the meetings provide a key opportunity for 

the national judges to óexplain where the shoe pinches most and how the new jurisprudence can 

best be absorbed into their own systemô.
95

  To this extent, it seems that they also enable the UK 
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judges to perform their diplomatic role as óambassadorsô for the UK common law tradition. As 

shown in Chapter 4, during the interviews the participation of UK judges in the development of 

European norms was deemed particularly important by some of the Justices due to a shared 

perception that the common law tradition is a minority legal tradition within Europe.  Lord 

Neuberger has offered a colourful account of this view:  

éthe ant is the common lawyer, collecting and using forms of action, seeing what 

works and what doesnôt, developing the law on an incremental, case by case, basis. 

The spider is the civil lawyer, propagating intricate, principle-based codes, which 

can be logically and rigidly applied to all disputes and circumstances. In Europe, the 

common law ants are heavily outnumbered by the civilian law spiders.
96

 

Through their participation in informal dialogue with the ECtHR judges, it appears that the UK 

judges are able to fulfil their ambassadorial roles and articulate any specific common law 

concerns, ensuring that the voices of the few óantsô are not muffled or overlooked amongst the 

many óspidersô. Indeed, as the previous chapter demonstrated, several of the interviewed Justices 

saw it as their duty to make sure that the UKôs common law system is properly comprehended 

and taken into consideration by the ECtHR judges in their decision-making. As seen in Chapter 

3, it was said to be important for the UK judges to see that the ECtHR judges are ólistening to us, 

taking into account our concerns and interestsô.
97

 To this extent, informal dialogue also appears 

to enhance the realisation of the principle of subsidiarity by giving the UK judges the opportunity 

to participate, as representatives of their common law tradition, in the construction of norms 

which, according to the subsidiarity principle, it is their primary responsibility to uphold. 

4.1.2 Accountability  

The second procedural function of informal dialogue is accountability. It was described 

earlier how the bilateral meetings are said to be characterised by open, frank discussion, whereby 

the national judges are free to articulate their questions and concerns to the ECtHR judges. This 

appears to provide the national judges with a means of holding the ECtHR to account where its 

decisions have caused consternation among the domestic judiciary. In this way, informal 

dialogue mirrors the check function of judgment-based dialogue. Indeed, Lady Justice Arden 

suggests that informal dialogue provides an important check and balance on the power of the 
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ECtHR within the European legal order.
98

 As discussed in Chapter 4, she likens the relationship 

between domestic and European courts to óan ill-fitting jigsawô
99

 where there are ópieces jostling 

to occupy the same space from different directionsô.
100

 Within this space, domestic courts are 

instrumental to the protection of óthe constitutional identity of the domestic system in the 

supranational sphereô.
101

 In her view, however, the protection of this identity is also incumbent 

on the ECtHR.
102

 The meetings can therefore function as an accountability mechanism that 

enables the domestic courts to communicate their concerns to the ECtHR where they feel it is in 

tension with the constitutional identity of the domestic system.  

 It would appear that this also carries the potential to promote subsidiarity between the 

courts. Several Justices interviewed echoed the general concern amongst UK judges that the 

Strasbourg Court had at times been prone to contradicting the findings of fact made by domestic 

courts and thus not adhering to the subsidiary nature of its role. Concerns of this kind, in 

particular over the related doctrine of the margin of appreciation by which the ECtHR delineates 

whether a matter falls within the exclusive decision-making competence of the national 

authorities, have been voiced publicly by UK judges on a number of occasions. In 2011, for 

example, Lady Hale argued at the official opening of the judicial year at the ECtHR that óit 

would be idle to pretend that we have not sometimes been deeply troubled by an apparent 

narrowing of the marginô.
103

 Interestingly, it was pointed out during the interviews with the 

Justices that a concern that the ECtHR had not always not sufficiently respected the principle of 

subsidiarity was shared by judges of the Federal Constitutional Court of Germany and that, to 

this extent, their horizontal relations with national counterparts in Europe were of strategic value 

in their relationship with the ECtHR. One Justice explained: óIf theyôre getting the same message 

from the German supreme court and the supreme court here, I think that helps. It isnôt ganging up 

exactly, I would call it coordinatingô.
104

 A number of the Justices felt that coordinating their 

concerns over the subsidiarity principle with the judges of the German court may have played a 

role in two, related ways. It was felt that it may have contributed, alongside the Brighton 

Declaration, to the reemphasis of the principle of subsidiarity and the margin of appreciation in 
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the Strasbourg case-law in recent years.
105

 Relatedly, it was suggested that it may have prompted 

the Strasbourg court to show greater deference to the findings of fact made by national courts.  

Thus, by giving the UK judges a forum through which to voice their concerns, it appears 

that informal dialogue is valued for providing a useful check upon the ECtHR, ensuring that it is 

accountable for any decisions which appear to show a lack of regard for the constitutional 

identity of the UK or for the principle of subsidiarity. In these ways, it is evident that informal 

dialogue broadly mirrors the formal judicial dialogue. As was shown in Chapter 4, participation 

in the development of the European human rights norms and holding the ECtHR to account 

where its decisions cause concerns were central to many of the judgesô understandings of how 

the dialogue between their courts functions.  

4.2 Substantive Functions 

The value attributed to informal dialogue has been explored thus far by reference to the 

participation and accountability which it appears to facilitate. It has been shown that these 

procedural functions possess their own intrinsic value and also contribute to observance of the 

subsidiarity principle. Additionally, however, participation and accountability also appear to 

perform a substantive function: enhancing mutual understanding between the courts. Lord Kerr 

here has argued that through informal dialogue ó[a] greater appreciation of the problems that we 

create for each other might be, if not eliminated, at least better understoodô.
106

 This arguably 

represents the central aim of informal dialogue and that which is most crucial to subsidiarity. It is 

noteworthy that the Brighton Declaration, which affirmed subsidiarity as a fundamental principle 

within the Convention system, also called for further interactions between the national courts and 

the ECtHR óas a means of developing an enhanced understanding of their respective roles in 

carrying out their shared responsibility for applying the Conventionô.
107

 According to the former 

ECtHR President, Dean Spielmann, informal dialogues ómake for a sounder grasp of the otherôs 

perspectiveô.
108

 There are a number of levels on which the participatory and accountability 

functions of informal dialogue appear to assist the judges in enhancing their understanding of not 

only those perspectives but also their own: in respect of Convention law and its practical 

application, the UKôs legal system, appropriate methods of judgment-writing and shared legal 

resource needs. Each of these is considered below. 
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4.2.1 ECHR principles and their application 

 First, the meetings appear to facilitate mutual understanding between the judges through 

discussion of ECHR principles and their practical application. As described by the Supreme 

Court Justices, they allow the judges to share and explain to one another their óperceptions of 

how one should deal with particular pointsô
109

 and to explore ósome of the principles which have 

been thrown up by previous casesô,
110

 a process which can help to inform their respective 

practices. Here, the judges of both courts appear to carry crucial feedback roles.  

The UK judges explain how they have, in one Strasbourg judgeôs words, ótried to 

translate the implications [of ECtHR judgments] into domestic law through their judicial 

activityô.
111

 The ECtHR judges, in turn, are able to provide feedback on that activity, which was 

said to be typically very positive. Numerous Justices described how the Strasbourg judges in the 

informal discussions have shown particular appreciation for the detail and rigour with which the 

UK courts engage with Strasbourg case law: 

[T]he judges of the Strasbourg court regularly say that they find the jurisprudence of 

the British courts to be very useful in their examination of Convention rights, even 

when theyôre not considering British cases.
112

  

Additionally, informal dialogue allows the judges to address any perceived problems of 

clarity and coherence arising from the Strasbourg jurisprudence. In this way, the accountability 

function of informal dialogue described earlier also serves to improve the Strasbourg judgesô 

understanding of any problems which their case law has created at the domestic level. In terms of 

clarity, the meetings provide an opportunity for the ECtHR judges to explain principles 

expounded in judgments where their meaning is unclear to the national judges. One Strasbourg 

judge explained that ósaying it in other wordsô
113

 can help to clarify the óbasic ideaô
114

 

underpinning particular judgments. This suggestion was qualified, however, by the observation 

that this function is perhaps less useful for UK judges because the ECtHR judgments are issued 

in English. Unlike their counterparts whose first language is not English or French, the two 

official languages of the ECtHR, the UK judges do not face a language barrier in discerning the 

meaning of ECtHR judgments.  
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 In terms of coherence, it was suggested by the Supreme Court Justices that informal 

dialogue has enabled them to communicate the problem presented by voluminous bodies of 

Strasbourg cases lacking statements of legal principle. The concern is neatly summarised in a 

lecture by Lord Reed: ó...the discussion of the law in Strasbourg judgments is in most cases 

comparatively short, with a tendency to repeat well-worn formulae, and it is unusual to find 

authoritative statements of general principle other than in judgments of the Grand Chamberô.
115

 

As explored in Chapter 4, such cases were felt to present particular difficulties for common law 

judges accustomed to reconciling decisions under a system of precedent. Communicating these 

difficulties directly to the ECtHR judges during the meetings was therefore valued for the 

insights which the ECtHR judges can offer in reply. One Justice explained: óthe conversations 

that we have informally with Strasbourg judges are quite valuable on this, because they can give 

us a bit of assistance as to how they think we should be approaching itô.
116

 The particular 

guidance issued by the Strasbourg judges on this issue was for the UK courts to focus primarily 

on the Grand Chamber decisions: 

One got the impression that, as far as Strasbourg is concerned, a single Chamber 

decision does not reflect a clear and constant Strasbourg line, and itôs only when you 

get to the Grand Chamber that you can say that Strasbourg has taken a particular, 

strong position, and that we possibly shouldnôt worry as much as we do about the 

Chamber decisions.
117

 

These insights perhaps give context to other developments in UK case law. In December 2014, 

sometime after this advice had been imparted, the Supreme Court handed down its judgment in 

Haney,
118

 where it has been observed that a directly relevant ECtHR Chamber decision against 

the UK was óalmost casually swatted asideô.
119

 In James v UK,
120

 the ECtHR had reasoned, and 

contrary to the conclusion of the House of Lords,
121

 that in the context of Art.5(1) ECHR an 

opportunity for rehabilitation was a necessary part of the justification required for an 

indeterminate prison sentence for the purpose of public protection.
122

 Accordingly, it found a 

violation of Art.5(1) on the basis that the continued detention of individuals beyond the expiry of 
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their tariff was, in the absence of the provision of rehabilitative assistance and an opportunity to 

demonstrate rehabilitation, arbitrary and thus unlawful.
123

 The Supreme Court in Haney, 

however, declined to give full effect to the decision. Citing concerns with the distinctions implied 

in James between lawful and unlawful deprivations of liberty on the basis of when rehabilitative 

assistance is provided,
124

 as well as concern that the ECtHR view appeared to necessitate the 

release of individuals whose safety was not established,
125

 it accepted an implicit duty on the 

state to provide rehabilitative assistance and opportunities to demonstrate rehabilitation, but 

opted to address the issue not through Art.5(1) but via an óan ancillary duty - a duty not affecting 

the lawfulness of the detention, but sounding in damages if breached ... implied as part of the 

overall scheme of article 5, read as a wholeô.
126

 

 It would not be unreasonable to suggest that the advice given informally by the ECtHR 

judges in respect of its case law may have played a role in shaping the confidence with which the 

Supreme Court was able to approach the Strasbourg jurisprudence in this instance. Indeed, at a 

wider level of informal interactions, there are other indications that extra-judicial assurances by 

ECtHR judges have been influential on domestic judicial thinking. The public assurance made in 

2011 by the former ECtHR President, Sir Nicolas Bratza, for example, that the judgments of the 

ECtHR need not always indicate the final word
127

 appears to have struck a chord.  Lady Haleôs 

response, for example, was that óI am intrigued and encouraged indeed to know that 

Argentoratum locutum, iudicium finitum
128

 is not in fact how the President and his fellow judges 

view the respective roles of our two courts. ...We may look forward to an even more lively 

dialogue with Strasbourg in futureô.
129

 In the same vein, Lord Mance remarked that the former 

ECtHR Presidentôs assurance ósets a sound basis for cooperation, which is likely in future to 

prove very influential in domestic courtsô.
130

   

 This aspect of informal dialogue again appears to be aimed at further a relationship of 

subsidiarity. By facilitating the assistance of the UK judges in their understanding of how to 

apply the ECtHR case law, it appears to assist the domestic judges in their fulfilment of their 

óprimary responsibilityô of safeguarding Convention rights at the domestic level. 
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 4.2.2 The UKôs common law system 

 Aside from ECHR principles, it seems that informal dialogue is also used to enhance the 

ECtHR judgesô understanding of the UKôs legal system, further mitigating the sources of tension 

identified in Chapter 4. The point has been made here and in that chapter that the UK judges 

perform a certain diplomatic function as ambassadors of the common law tradition both within 

and outside of the context of their decision-making. In their participation in bilateral meetings, 

this particular function appears to entail explanation of what one Justice described as óthe mental 

processes of the common lawô
131

 to the Strasbourg judges. It was felt that informal dialogue 

provides the opportunity to óclear awayô
132

 any misunderstandings and thereby reduce the 

potential for them to manifest in the ECtHRôs judgments and cause conflict. As with formal 

dialogue, the ECtHR judges also considered this informative role to be valuable in informal 

dialogue. One Strasbourg judge explained that it is 

... the role of the British judges at these meetings, and sometimes the Irish, 

Cypriot and Maltese judges on the ECtHR, who are often invited to attend, é to 

explain to the others why it is that most legal systems in Europe, when regulating 

some issue in law, do it in one way, whereas the common law does it in some 

wholly peculiar other way.
133

   

 To the extent that informal dialogue thus improves the understanding of the Strasbourg 

judges of the UK common law system and its traditions, it seems that subsidiarity is again 

strengthened as the performance of the domestic courts in their primary responsibility for 

protecting human rights is less likely to be challenged by the ECtHR in its supervisory capacity 

on the basis of a misunderstanding of domestic law. 

 4.2.3 Judgment-writing 

 A third way that informal dialogue appears to enhance mutual understanding relates to the 

way that judgments are written. During one interview, it was described how the meetings enable 

the judges to discuss ways of writing judgments which are mutually intelligible. This was 

deemed particularly important given the resurgence of the common law on human rights 

issues.
134

 It was suggested that if the UK courts were to decide human rights cases using only the 
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common law and some of the cases were to then be challenged at Strasbourg, óthe Strasbourg 

court might find itself puzzled about how we see our common law linking in with Convention 

lawô.
135

 With this in mind, it was suggested that the meetings would enable the Strasbourg 

judges, if necessary, to explain that concern to the UK judges and to request them to provide 

some explanation in their judgments of how that common law analysis fits in with the 

Convention. Likewise, it was suggested that it would be reasonable for the UK judges to use the 

meetings to request the Strasbourg judges to offer some explanation when deciding cases 

involving the UK as to how their analysis of Convention principles fits in with the common law. 

It was felt that this would enable the courts to avoid disagreements resulting from óa lack of 

expression of one courtôs reasoning in terms that are enlightening to the other courtô.
136

 This 

would appear to further enhance subsidiarity as the judges have a greater awareness of what they 

should include in their respective judgments to assist the other court in the performance of its 

tasks.  

 4.2.4 Legal resource needs 

 Finally, informal dialogue appears to enhance mutual understanding between the courts 

by allowing them to explore and identify any shared legal resource needs. Dean Spielmann has 

described how one particular meeting at Strasbourg with the President of the French Cour de 

Cassation led to plans being put into place for the development of a ónetwork for sharing case-

lawô
137

 between their courts, ówhich in the long term could cover all Supreme Courtsô.
138

 This 

plan was subsequently developed to facilitate not only the sharing of case law but other legal 

resources between the ECtHR and domestic courts.
139

 These plans have now materialised with 

the óSuperior Courts Networkô
140

 having been launched on a trial basis on 5 October 2015.
141

 

Such developments enhance subsidiarity by equipping both courts with the resources to 

better understand the work which they respectively perform in the protection of Convention 

rights. With increased access to domestic legal resources, the ECtHR is better able to grasp how 

those rights are being protected at the national level. Likewise, with better access to ECHR 
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materials, domestic courts are better able to understand the particular requirements of the 

Convention and thus better placed to fulfil their primary responsibility of securing the rights at 

the national level. As the former ECtHR Vice-President, Fran­ois Tulkens has argued, óif the 

national courts are to play the role assigned to them by the Convention system, in other words, to 

apply the Convention directly in the light of the Courtôs case-law, then they must have access to 

that case-lawô.
142

 

 4.3 Diplomatic Functions 

 The next function which the meetings appear to perform is, by comparison, of a more 

diplomatic nature: the enhancement of mutual receptivity between the judges and thereby the 

scope for mutual influence. Here, the analysis turns to the more interpersonal aspect of the 

relationship between the judges of these courts.  This section considers how informal dialogue is 

able to improve this dimension of their relationship and why the resulting enhancement in the 

potential for mutual influence is perceived by the judges to be significant.  

 4.3.1 Maintaining mutual respect 

 In Chapters 3 and 4, it was seen how the judges actively seek to influence one another 

through their judgments, whether for the effectuation of the Strasbourg jurisprudence, or the 

improvement of the formal and substantive quality of the applicable principles. The ability of 

each court to influence the other appears to depend, however, on a certain level of mutual respect 

between the judges. On this point, Lord Carnwath has specifically praised informal dialogue 

between the UK and Strasbourg for maintaining a óhigh degree of respect from both sidesô.
143

 It 

is reasonable to assume that the extent to which the UK courts and ECtHR mutually understand 

one another will have some impact on the level of mutual respect between their judges. Flagrant 

misunderstandings between the institutions are unlikely to foster mutual respect. It appears, 

however, that it is not simply the educational value of the meetings which harnesses mutual 

respect but also their implicit psychological value in alleviating tensions and rectifying negative 

perceptions. 

As to the former, the frank discussions between the judges were described by one of the 

Justices as a way of managing the óinevitable and healthy tensionô
144

 arising from the different 
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institutional perspectives of the UK courts and the ECtHR, explored in Chapter 4. The ability to 

raise concerns over subsidiarity, explored earlier, is one example of this. Further, it would appear 

that these meetings can help to diffuse any tensions arising from conflictual dialogues between 

the courts. Recounting the prolonged disagreement between the courts over the role of Art.8 

ECHR in possession order cases, discussed in Chapters 3 and 4, Lord Walker confessed in his 

Thomas More lecture that he found it ópainful to dwell on this episode. ... I am reluctant 

ñinfandum ... renovare doloremòô
 145

 (to renew an unspeakable grief). In this vein, some of the 

Justices described how the meetings can play a role in defusing tensions when concerns over the 

relationship between the courts have been voiced in extra-judicial lectures. One Justice expressed 

the view that the increased regularity of meetings during 2014 was partly prompted by a string of 

lectures delivered respectively by Lord Justice Laws, Lord Judge and Lord Sumption in late 2013 

which had criticised either the Strasbourg Court or deference to it by the UK courts.
146

 Here, 

however, the general feeling among the interviewed judges of both courts was that there are no 

personal tensions to dispel. Indeed, several stressed the difference between the reality of the 

relationship between their courts and the way that is depicted in the popular press. One Justice 

stated: óI think thereôs a lot of nonsense talked in the press about tensions but there are very few 

tensions between this court and those who actually operate the court in Strasbourgô.
147

 

Nonetheless, by engaging in face-to-face discussions and thereby building mutual understanding, 

it was said that informal dialogue facilitates a sense of cooperation between the judges. As one 

Justice neatly put it, it ómakes it less of an ñus and themò situationô.
148

 

Informal dialogue was also valued by interviewed judges of both courts for allowing them 

to challenge any negative perceptions which might exist between them. As one Justice explained: 

Particularly at a time when one group of judges may have perceptions about the sort 

of people deciding cases, and the way in which they decide them, which may be 

entirely inaccurate, meetings which just improve one judgeôs understanding of what 

makes another judge tick are, I think, perfectly innocuous.
149
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Likewise, one Strasbourg judge stressed the value of allowing national judges óto see the faces 

behind the name of the institutionô.
150

 The former ECtHR President, Jean-Paul Costa, in this 

regard has similarly suggested that while dialogues through judgments can be productive ó... 

there is no substitute for human contactô.
151

 

 More specifically, it appears that informal dialogue benefits the UK judges by enabling 

them to distance themselves from political or populist currents in the UK which might otherwise 

have a damaging impact on their relations with the ECtHR. One Justice suggested that the UK 

might presently suffer from a view that it is óantagonisticô
152

 as a country due to the ópresent 

political stanceô.
153

  This appears to be an accurate view of the situation in the light of remarks 

made by the former ECtHR President, Sir Nicolas Bratza, writing in 2011: 

The vitriolic--and I am afraid to say, xenophobic--fury directed against the judges of 

my Court is unprecedented in my experience, as someone who has been involved 

with the Convention system for over 40 years. ... [T]he scale and tone of the current 

hostility directed towards the Court, and the Convention system as a whole, by the 

press, by members of the Westminster Parliament and by senior members of the 

Government has created understandable dismay and resentment among the judges in 

Strasbourg.
154

 

Clearly, there was a perception amongst the Justices that the ódismay and resentmentô among the 

Strasbourg judges had the potential to spill over into similar feelings toward the UK judiciary. It 

was therefore indicated that by meeting the Strasbourg judges, the Justices are able to rectify that 

perception and make clear that the UK courts are ófriendly, trying to ï as we ought to as judges ï 

ensure that the law is clear and coherentô.
155

 The implication here was that by allowing the UK 

judges to present themselves as both cooperative and non-political, motivated by a desire for 

clarity and coherence, informal dialogue can secure the necessary respect on the part of the 

ECtHR judges. Thus, as Slaughter observed, it would appear that óregular relations and 
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knowledge of one another provides assurance that conflict will not escalate or rupture the 

underlying relationshipô.
156

 

4.3.2 Ensuring mutual receptivity 

 It is clear from the judgesô accounts quoted in the previous section that the level of 

respect between the UK and ECtHR judges is deemed to have real significance for the overall 

relationship between their courts. This is because mutual respect is deemed by the judges to 

facilitate mutual receptivity between the courts to the views that each expresses, ensuring a 

greater potential for each to influence the other. Informal dialogue was thus valued as a means of 

cultivating through judicial diplomacy an atmosphere between the judges in which future 

dialogues, both informally through meetings and formally through judgments, can thrive. 

 For the Supreme Court Justices, it was said that receptivity on the part of the ECtHR 

judges is important to ensure that they give weight to the ideas and concerns of the UK judiciary. 

One Justice explained: óI think that if they see that we are basically friendly é hopefully theyôll 

listen more to usô.
157

 This was particularly valued by some of the Justices given their desire to 

represent the common law tradition in a European human rights system which they consider to be 

dominated by civil law traditions. There have been clear indications from ECtHR judges that 

informal dialogue is indeed conductive to receptivity on the part of the ECtHR. The former 

ECtHR judge, Paul Mahoney, has written that óAs far as the United Kingdom judiciary is 

concerned, it is knocking on an open door to suggest that the more regular the informal meetings 

between Strasbourg judges and senior national judges, the more productive actual judicial 

cooperation through judgments delivered is likely to beô.
158

 

 For the Strasbourg judges, however, the meetings play an even more important role. 

Securing receptivity on the part of UK judges through informal dialogue is partly intended as a 

legitimation strategy for the ECtHR amongst the UK courts. The introductory chapter drew 

attention to the basic distinction between normative and descriptive legitimacy, which concern, 

respectively, the justification and acceptance of authority.
159

 During the interviews, there were a 

number of indications that informal dialogue can enhance the acceptance of the ECtHR and its 

decisions by the UK judiciary. One Strasbourg judge explained: óItôs always easier to accept and 
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understand [a judgment] if you know the person who has written it. You feel more at ease with 

itô.
160

 In particular, there was a perception amongst the judges interviewed of a clear link between 

the procedural functions of participation and accountability, earlier explored, and the wider 

acceptance of the ECtHR and its decisions by the UK judiciary. As one Strasbourg judge 

explained: 

It always helps understanding and acceptance when you can really see who the 

people are behind these judgments and you can really share your opinions and your 

worries and put your questions.
161

 

According to one Justice, this process could legitimise the ECtHR not only in the eyes of the UK 

judiciary but other key groups at the domestic level: 

Itôs essential that there is the dialogue because if the judges here donôt have 

confidence in and respect for the Strasbourg court, then nobody else is going to. If 

we do feel that they are doing their best, listening to us, taking into account our 

concerns and interests and developing the law in a sensible way, then that will 

probably affect lawyers, itôll affect politicians and generally people are more likely 

to accept that which is obviously good for the rule of law.
162

 

Thus, for a number of the Justices and Strasbourg judges there was a link between the procedural 

functions of informal dialogue, the level of respect between the judges at a personal level and the 

extent to which the ECtHR and its judgments are accepted by UK courts and other domestic 

audiences.  

 What is particularly notable is the degree of strategic thinking evident here. Earlier in this 

chapter, attention was drawn to the diplomatic roles of the UK and ECtHR judges in representing 

their respective bodies. The importance which was attached to building respect and receptivity 

and thereby a greater scope for influence points to the remarkable extent of the judgesô 

diplomatic functioning. Consistently with the remit conferred upon them by the CRA 2005, the 

UK judges are not only acting as representatives of the UK judiciary and its legal tradition but 

engaging in international relations with the ECtHR which are institutionally distinct from those 

of the UK government. The Justice quoted in the heading to this chapter and in the previous 

section spoke of the potential problem for relations between the UK and ECtHR judges presented 

by the hostility of the UK government and politicians towards the ECtHR, along with a 
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consequent need to create distance between those attitudes and those of the UK judiciary in order 

to maintain the respect and receptivity amongst the Strasbourg judges to UK judicial influence. 

The ECtHR judges, for their part, also displayed a degree of strategic thinking, perceiving 

informal dialogue as a means of enhancing acceptance of the ECtHR and its decisions amongst 

domestic judiciaries which, as one of the Justices noted, can play a role in promoting the 

acceptance of the ECtHR amongst other domestic audiences.  

5. The Asymmetry of Judicial Relations  

Finally, it is worth noting the importance of the UK judiciary within the ECHR system. Between 

the ECtHR and the many national judiciaries across the Council of Europe, there is a variation in 

the frequency of informal dialogues taking place. Dean Spielmann has referred to this as the 

óvariable geometryô
163

 which exists in the relations between the ECtHR and particular national 

judiciaries. Speaking in 2015, the former ECtHR President noted that those with the strongest 

links to the ECtHR are the UK judiciary, the senior French courts ó(the Cour de Cassation, the 

Conseil dôEtat and also the Conseil Constitutionnel)ô,
164

 and the Federal Constitutional Court of 

Germany.
165

 A review of the most recent ECtHR Annual Reports at the time of writing, from 

2013 to 2015, appears to support this. During this period, the UK, French and German judiciaries 

enjoyed the most frequent exchanges with the ECtHR, with between three and five bilateral 

exchanges each.
166

 This makes for an interesting contrast with some of the other national 

judiciaries within the Council of Europe. During one Strasbourg interview, it was described 

anecdotally how Georg Ress, the former judge at the ECtHR, had informally referred to the 

Slovenian constitutional court as óder vergessene Gerichtô:
167

 óthe forgotten courtô.
168

 Again, the 

most recent ECtHR Annual Reports paint a similar picture, with the Slovenian Constitutional 

Court listed as a participant in just one, multilateral visit to the ECtHR with various other 

presidents of national superior courts in 2013.
169

 One reason for the variable geometry, according 

to Spielmann, is resource limits. The ECtHR, he suggests, ówould be stretched rather thin if we 

were to engage with such intensity with the judiciary in every one of the 47 States in the 

systemô.
170

 This appears to work both ways, with resource constraints upon the domestic 

judiciaries also having some influence on the intensity of informal dialogues with the ECtHR. 
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Additionally, Spielmann suggests that national judiciaries vary in their receptivity to conducting 

relations with the ECtHR.
171

  

The considerations of resources and receptivity go some way to explaining the position of 

the UK judiciary as currently among those with the strongest relations with the ECtHR. 

Notwithstanding a limited budget,
172

 the UK judges have clearly had the financial capacity to 

conduct numerous exchanges with ECtHR judges in recent years. Likewise, as described earlier, 

the meetings have been applauded and further meetings welcomed both by the participants and 

the UK government. There is thus no question of the receptivity on the part of the UK judiciary 

to informal dialogue with the ECtHR judges.  

The asymmetry which is apparent in the relationships between the ECtHR and the various 

national courts within the Council of Europe is not insignificant. Mak observes that óUnder the 

effects of globalisation, the authority of highest national courts concerns not only their formal 

legal status as the final interpreter of a specific set of rules, but also the prestige accorded to these 

courts by other courts and society at largeô.
173

 As such regular meetings between particular courts 

can cause óa shift in the position of authority and autonomyô
174

 which they enjoy. On this basis, 

the strong relations between the UK judiciary and the ECtHR judges have the potential to 

increase the formerôs authority on the domestic and international plane. This raises a number of 

questions regarding the nature of the influences, power and judicial politics at work on this level. 

Such questions are beyond the scope of this thesis. For present purposes, however, the fact that 

the engagement between these courts is among the strongest at work arguably underlines the 

seriousness with which the ECtHR approaches this particular audience of judges. It is perhaps no 

coincidence that the UK, along with France and Germany, is regarded as one of the most 

important Member States in the ECHR system.
175

 

6. Conclusion 

This chapter has examined in detail the third research question posed at the outset of this thesis 

concerning the óinformalô or ópersonalô dialogueô in the form of bilateral, face-to-face meetings 

taking place between the UK courts and the ECtHR. It has produced three sets of conclusions. 

First, the chapter has observed the rules and policies at the domestic and European levels which 

have enabled the informal dialogue between these courts to develop. While rules have long been 

                                                           
171

 ibid 
172

 The website of the UK judiciary cites the óvery smallô resources available. Courts and Tribunals Judiciary (n 26)  
173

 Elaine Mak, Judicial Decision-Making in a Globalised World (Hart 2013) 79 
174

 ibid 
175

 Eirik Bjorge, Domestic Application of the ECHR: Courts as Faithful Trustees (OUP 2015) 7 



166 
 

in place for the ECtHR to build relations with national judiciaries, such relations have only been 

able to fully develop with the UK judiciary with the combined effects of the enactment of the 

Human Rights Act and the Constitutional Reform Act. Together, these have placed the UK 

judges in the joint task of interpreting and applying the ECHR rights and surrounding 

jurisprudence with the ECtHR, and conferred upon the UK judiciary the autonomy to conduct its 

own international judicial relations.  

 Second, the chapter has explored the nature of the informal dialogue which is taking place 

between these courts its frequency, the participants, and the format and tone of the discussions ï 

and the significance of those features. It has shown that bilateral exchanges between the UK 

courts and the ECtHR have been taking place frequently since the first in 2006, and that this 

regularity is considered crucial by the participating judges to maximising the value of the 

interactions, particularly in the light of the regular personnel changes in judicial office at the 

senior levels of both the UK and ECtHR judiciaries. In terms of the participants to this form of 

dialogue, the chapter has observed that the judges which frequently take part in the meetings ï 

the ECtHR President, the UK judge at the ECtHR, members of the ECtHR Registry, the Lord 

Chief Justice, the President of the Supreme Court and the Head of International Judicial 

Relations ï each occupy a position within the respective judicial institutions which are of 

strategic and symbolic value. Strategically, they facilitate the passing of the information 

exchanged between the judges during the meetings to and from the levels of the respective 

domestic and Strasbourg judiciaries where it will be influential. Symbolically, they demonstrate 

the seriousness with which the courts engage with one another. Additionally, the chapter has 

discussed how the particular formatting of the meetings encourages open, frank and substantive 

exchanges between the judges, whereby the judges are free of the practical constraints of formal 

dialogue, on the one hand, but nonetheless constrained by the requirements of judicial 

independence, veering them away from judicial lobbying.  

Third, the chapter has concluded that the value of informal dialogue stems from the 

procedural, substantive and diplomatic functions which it performs, each of which can contribute 

to the realisation of the now fundamental principle of subsidiarity. Procedurally, it allows the UK 

judges to participate in the discussion of jurisprudence which, under the subsidiarity principle, 

they have the principal responsibility of applying, and to hold the ECtHR judges to account 

where they feel it is not respecting the boundaries of its subsidiary role. In terms of the 

substantive functions of informal dialogue, the chapter has drawn attention to the capacity of 

bilateral meetings for building mutual understanding as to the content of Convention law and its 

practical application, the UK legal system, methods of judgment-writing which make decisions 
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mutually intelligible and shared legal resource needs, each of which can contribute to the judgesô 

respective understandings of their role in the shared responsibility for upholding the Convention 

rights. In terms of the diplomatic functions, informal dialogue is used to maintain respect 

between the judges, relieving tensions and challenging damaging perceptions resulting from 

domestic politics or conflictual judgment-based interactions. Such respect is particularly valued 

for fostering mutual receptivity between their courts, thereby cultivating the conditions for 

productive informal dialogues in future meetings and formal dialogues through decision-making, 

whereby the ECtHR is alive to the concerns and ideas of the UK courts, on the one hand, and the 

UK courts, on the other hand, are accepting of the judgments of the ECtHR.  

It is submitted that these three sets of conclusions shed light on why it is that several 

senior UK and ECtHR judges of past and present have attributed such value to the informal 

dialogue between their courts and repeatedly called for its continuation. The deeper value of 

these dialogic interactions, however, along with those taking place through judgments, resides in 

their legitimising potential. It is that potential to which the thesis now turns. 
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Chapter 6 

The Legitimising Role of Judicial Dialogue 

... [T]he sole source of a courtôs legitimacy stems from the reasoning of its 

decisions. To explain rationally the reasoning followed is an instrument of 

dialogue. Reasoning is indispensable for mutual trust.
1
 

- Jean-Paul Jacqué 

1. Introduction 

Over the course of the previous three chapters, the nature and functions of both judgment-based 

(óformalô) and face-to-face (óinformalô) judicial dialogue between the UK courts and the 

European Court of Human Rights (ECtHR) have been examined in depth using the insights of 

the interviewed judges, case law and extra-judicial literature. In Chapter 3, it was observed that 

judgment-based dialogue is understood as a process by which the courts, subject to practical and 

normative constraints, exchange views and seek to influence one another through their respective 

judgments. In Chapter 4, the thesis concluded that the principal function of this process is the 

mitigation of tensions arising from the overlapping, multi-layered systems for the protection of 

human rights of which the courts are a part. Informal dialogue, explored in Chapter 5, taking 

place in the form of bilateral meetings between the judges, was shown to supplement this process 

of tension-mitigation by performing procedural, substantive and diplomatic functions in the 

relationship between the courts.   

 With this understanding of the central forms of dialogue between these courts established, 

the thesis turns to the fourth and central question posed at the outset of the thesis: what is the role 

of judicial ódialogueô between the UK courts and the ECtHR in legitimising their respective 

judgments? More specifically, how are the judges using these processes as a means of 

legitimising their particular courts and their decision-making? This chapter proceeds in nine 

parts. Part 2 recaps the concept of legitimacy explained in the introductory chapter and sets out 

its significance in the context of jurisdictional pluralism in which the processes of dialogue 

studied here unfold. From here, the two subsequent parts of the chapter detail the recent 

legitimacy challenges confronting the ECtHR and the UK courts. In Part 3, it is observed that the 

Strasbourg Court faces the task of maintaining the consent of national authorities, the 

concomitant need to demonstrate respect towards their autonomy and legal traditions, and at the 
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same time avoid the charge of appearing to act on discretion rather than law. In Part 4 it is noted 

that the UK courts, on the other hand, have been confronted by the related contentions of their 

undue deference to the ECtHR and the perceived lack of óownershipô of human rights in the UK 

resulting from the Human Rights Act (HRA) 1998 and its connection with the ECtHR 

jurisprudence.  

 From here, the chapter in Part 5 goes on to outline the central thesis: that the courts 

respond to these various challenges through judicial dialogue by utilising the reasoning of their 

judgments and their face-to-face discussions to employ three features of discourse: mutual 

participation, mutual accountability and the ongoing revision and refinement of arguments. The 

legitimising roles of each of these discursive features are then elaborated in Parts 6-8. Having 

then explored the legitimising roles of judicial dialogue, the chapter situates them in Part 9 within 

the context of what are arguably the wider, parallel legitimacy strategies currently pursued by the 

ECtHR and UK courts based respectively on enhancing subsidiarity within the Convention 

system and strengthening domestic judicial autonomy and identity in human rights adjudication. 

Part 10 offers the concluding remarks.  

2. Legitimacy and the Challenges of Pluralism 

2.1 Legitimacy Recapped 

As outlined in Chapter 1, ólegitimacyô concerns the óvalidation of powerô
2
 or the 

justification and acceptance of authority
3
 (óauthorityô being a relational claim of obedience by 

one actor upon another).
4
 The former, normative dimension concerns the reasons which justify an 

institutionôs óworthiness to be recognisedô,
5
 while the latter, descriptive dimension is typically 

concerned with the extent to which a particular institution commands popular acceptance as 

legitimate. Descriptive legitimacy is traditionally measured in actual compliance with authority ï 

Benthamôs ódisposition to obeyô
6
 ï and, following Weber, whether there is belief in the 

legitimacy of governing institutions on the part of the governed.
7
 This chapter is concerned with 

elements of both the normative and descriptive dimensions of legitimacy: specifically, the way 
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that the judges appear to be using judicial dialogue between their courts to normatively justify the 

exercise of their power in terms of the beliefs of their audiences.
8
 

The potential audiences from whom judges seek legitimacy are many and various. Courts 

make their decisions under the ócritical gaze of a robust legal public sphereô,
9
 seeking acceptance 

from ótheir own community of the legally informedô.
10

 Thus, it has been observed that in order to 

be considered legitimate ó[a] judicial decision should aim to convince as many potential members 

of the audience: the State officials, legal professionals in generalô.
11

 Both national courts and 

international courts seek acceptance of their judgments from the elected arms of government(s) 

and from the general public óout there in the streetsô
12

 from whom they and the elected officials 

draw power.
13

 What is more, it is worth recalling from Chapter 3 that both sets of courts seek 

acceptance of their views from one another, each considering the other among the key audiences 

to their judgments. Clearly, the quality of legitimacy does not require agreement among these 

various audiences with the substantive content of every decision by the courts. The ability of the 

ECtHR to find against the UK, for example, and thereby contradict the views of the UK courts, is 

intrinsic to its institutional function in providing external review. Dzehtsiarou thus argues that the 

ólegitimacy of the judgments cannot be evaluated on the basis of whether they achieved the result 

preferred by the addressee of the rulingô.
14

 Tremblay makes the same point: ójudges do not have 

to justify their decisions on the basis of reasons that legislatures would necessarily acceptô.
15

 

Nonetheless, as seen in Chapter 1, it has been observed that ólegitimacy considerationsô
16

 

are among the key factors which influence judicial decision-making. On the one hand, judges 
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will take opportunities to óstrengthen[...] ... the position, authority, and legitimacy of the court as 

an institutionô.
17

 On the other hand, their actions can be tempered by opposing legitimacy 

considerations, particularly the ófear of a backlashô.
18

 Thus, judges can be strategic in the way 

that they go about the business of legal interpretation; ótheir calculations can be judicious as well 

as judicialô.
19

  

 2.2 No óUltimateô Judicial Authority 

 In making their legitimacy calculations, judges have to respond to a range of possible 

challenges. One challenge common to both the UK courts and the ECtHR is the fact that neither 

enjoys complete authority over the other. Theirs cannot be described neatly as a relationship 

between the governing and the governed or ultimate authority and its subjects. As seen in 

Chapter 4, it was described during the interviews as having an óinevitable ... and healthy 

tensionô
20

 with both the UKSC and the ECtHR occupying the position of a ófinal court with its 

own jurisdiction in an area where there is another final court with its own jurisdictionô.
21

 Such 

remarks reflect the plurality of authority between these courts which, according to Somek, is the 

óconsequence of mutual recognition of final authorityô.
22

 The UK courts, on the one hand, accept 

that the ECtHR has final authority on the interpretation of the ECHR,
23

 while the ECtHR accepts 

the authority of national courts in their interpretation of domestic law.
24

 Their relationship can 

thus be considered óinteractive rather than hierarchicalô.
25

 As Stone Sweet observes, ó[t]he 

system is pluralistic: neither a national court nor the Strasbourg Court has formal powers to 

impose its interpretation of rights on the otherô.
26
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 A further challenge arising from this pluralism is the risk of conflict. As seen in previous 

chapters, the authority of the courts overlap as a result of the UK being signatory to the ECHR 

and, since the HRA was enacted, the courts adjudicating on the meaning of identical sets of 

rights. The way that the UK courts interpret Convention rights under the HRA can contradict the 

interpretations of the ECtHR and vice versa, and the ECtHR can interpret the Convention rights 

in a way which potentially conflicts with the constitutional and legal traditions of the UK legal 

system and the role of the UK courts in maintaining it. The concern generated by jurisdictional 

pluralism in this regard is that it ógenerates unpredictability, unevenness, incoherence, and 

inconsistency, which leaves subjects unable to plan as autonomous and rational agents should be 

entitled to doô,
27

 rendering compliance difficult. MacCormick observed that such a situation is 

not ólogically embarrassingô
28

 but ópractically embarrassing to the extent that the same human 

beings ... are said to have and not have a certain right. ...To which system are they to give their 

fidelity in action?ô.
29

 The same concern was raised in respect of the s.2 HRA duty on UK courts 

to simply ótake into accountô ECtHR rulings. As Gearty notes, it was felt that such flexibility 

ógave rise to a real risk of conflict between the two legal regimes, the courts here saying one 

thing, Strasbourg another with the government embarrassed by having to enforce bothô.
30

 It is 

worth recalling from Chapter 3 how the Justices described international rule of law 

considerations in this way acting as a constraint on the UK courts in their interactions with the 

ECtHR jurisprudence, steering them away from either regular or outright disagreements with 

final judgments of the Strasbourg Court. The concern was that regular divergences from the 

ECtHR would create a situation where ónobody knows where they areô
31

  and thus undermine the 

coherence and legitimacy of the Convention system.  

 Thus, pluralism presents two challenges for the courts. In the absence of either court 

holding óultimate decision-making capacityô,
32

 it can be argued that they must seek to find ways 

of enhancing the legitimacy of their decisions in order to secure the compliance of the other. 

Additionally, given the risk of conflict, the courts need to find ways of accommodating one 

another in order to ensure a degree of coherence between their positions so that both might enjoy 

the disposition to obedience from their overlapping audiences. 
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3. Legitimacy Challenges for the ECtHR 

Aside from the challenges posed by jurisdictional pluralism, each of the courts faces their 

own, distinct legitimacy challenges. For the ECtHR, three challenges are the need to maintain the 

consent of the national authorities across the Council of Europe, the related need to accord 

respect to the decision-making of those institutions and, at the same time, demonstrate that its 

decisions are reached on the basis of law and not discretion.   

3.1 The Need for Consent 

The ECtHR faces a óstructural handicapô:
33

 it operates within a system which lacks the 

coercive power to ensure compliance with its judgments. In this regard, Bodansky notes that óan 

institutionôs lack of coercive power means that it must rely more on perceived legitimacy as a 

basis of influenceô.
34

 Indeed, Harlow observes that ó[i]n its initial phases, the ECtHR relied to a 

great extent on consensus and the consent of the member states of the Council of Europe to 

establish its legitimacy ï as indeed it still to a certain extent doesô.
35

 In the same vein, 

Dzhetsiarou observes that the consent established at the signing of the ECHR ódoes not suggest 

that the Contracting Parties initially subscribed to any ruling produced by the court ... [or] extend 

to the interpretive methods deployed by the courtô.
36

 What is more, the fact that the ECtHR is an 

international court is said to aggravate the concern with the ócounter-majoritarian difficultyô that 

judges should not readily interfere with the decisions of the directly elected branches of 

government.
37

 To this extent, it has been argued that the ECHR is óinevitably trapped in a 

permanent ñcrisis of political legitimacyò between its purpose of extending human rights 

protection and the raw reality that its effectiveness and ultimate survival depends on the consent 
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of statesô.
38

 The observation that courts act strategically in order to increase their legitimacy is 

thus particularly relevant to international courts such as the ECtHR.
39

 

Maintaining the consent of national authorities presents a significant challenge for the 

ECtHR in what is a politically hostile climate in the UK towards European institutions. Elliott 

has described the political debates surrounding the HRA and the role of the ECtHR as:  

....a particular manifestation of a specific, and influential, strand within politico-

legal discourse in the United Kingdom. It is characterised by a deep antipathy 

towards legal control of politicalðincluding, and especially, legislativeð

authority in general, and externalðñEuropeanòðlegal control in particular: 

mindsets which, in turn, arguably betray attitudes of entrenched isolationism and 

a deep-seated commitment to the notion of the political constitution.
40

 

Within this climate, the UK courts are an essential ally ï a point recognised by a number of the 

judges in interview ï as national courts can play a key role in legitimising international law. In 

another context, Maduro argues that óco-operation and discourse with national courtsô
41

 was key 

for ósecuring the legitimacy and authority of both the European Court of Justice and EC lawô.
42

 

Their application of the case law served to equip them with the ósame authority of national court 

decisionsô,
43

 providing the óadded values of both neutrality and of legitimacyô.
44

 In the same way, 

it can be argued that the UK courts help to anchor the legitimacy of the ECtHR, particularly in 

light of the view that they have cited the Convention rights and the Strasbourg case law ówith a 

frequency and diligence hardly matched anywhere else in Europeô.
45

 The UK courts are seen to 

be giving recognition to the normative force of the ECtHRôs conclusions, encouraging other 

actors subject to its rulings to do the same.  
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3.2 Respecting Domestic Legal Traditions and Autonomy 

In order to maintain the consent of national authorities, it is often observed that 

supranational courts should accord respect to the formerôs constitutional traditions and the 

autonomy of their decision-making. With regard to traditions, Maduro argues that ó[t]he bottom 

up construction and legitimacy of EU law requires the Court to pay due respect to the common 

national legal traditions and not simply to search for its preferred legal solution among a variety 

of national legal regimesô.
46

 Likewise, Ostrovsky argues that in the face of legal and cultural 

diversity, human rights courts óignore the different institutional contexts in which interpretation 

takes place, the different cultural contexts, and the different power relations in these jurisdictions 

at their perilô.
47

 It was seen in Chapter 4 that these views were shared by the Justices interviewed, 

who placed much emphasis on the need for the ECtHR judges to understand the nature of the 

common law system, its tradition of constitutionalism, and the implications of their judgments on 

their operation. 

Equally, with regard to the need for supranational courts to respect the decision-making 

of national authorities, Helfer and Slaughter warn that ó[b]old demonstrations of judicial 

autonomy by judgments against state interests ... must be tempered by incrementalism and 

awareness of political boundariesô.
48

 This point is sharply underlined in ¢ali, Koch and Bruchôs 

empirical study of how the legitimacy of the ECtHR is understood by elite judicial, legal and 

political actors across Europe.
49

 They conclude that the legitimacy accorded to the ECtHR 

fluctuates on the logic of óa fair compromise between the purposes and the performance of 

human rights courts and the purposes and performance of domestic institutionsô.
50

 Of particular 

note here is that óthe legitimacy of the human rights court is a matter of comparative judgmentô
51

 

between its purpose and performance ówith those of domestic institutionsô.
52

 Crucially, they 

found that ó[t]he more actors perceive competition rather than cooperation between domestic 

and international institutions, the more onerous it becomes to maintain the legitimacy of 
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international institutions in domestic contextsô.
53

 The ECtHR thus relies on óa presumption of 

complementarity with domestic institutionsô.
54

  

On the one hand, it has been observed that the ECtHR enjoys legitimacy among senior 

UK judges. In an analysis of a range of extra-judicial speeches, Bates has observed that ótaken 

overall, the views were supportive, if not very supportive of the [Strasbourg] Court, with 

references being made to its recent practices and interaction with UK courtsô.
55

 Such support, 

however, as made clear during the interviews, is not unconditional. Indeed, in the breakdown of 

legitimacy constructions by profession, Çali, Koch and Bruchôs study observed that the UK 

judges attributed legitimacy to the ECtHR subject to its non-intrusion in domestic processes and 

flexibility in areas of reasonable disagreement.
56

 Again, this was echoed by a number of the 

interviewed Justices, who were concerned that the ECtHR in the past had not always abided by 

the subsidiarity nature of its role, particularly in the determination of facts, in breach of its 

ófourth instanceô
57

 doctrine, and valued the freedom to occasionally disagree with the Courtôs 

rulings.  

The ECtHR has been responsive to these challenges. It has recognised the need to observe 

the various legal traditions of the ECHR signatories, stating over the years that it should not 

óstrike at the very roots of the Stateôs legal systemô,
58

 óignore entirely the specificities of the 

particular legal systemô
59

 or overlook óa well-entrenched and necessary part of legal traditionô.
60

 

What is more, it has developed a number of órestraining principlesô
61

 to assist it in navigating 

these legitimacy challenges, notably the margin of appreciation accorded to states in areas where 

a clear óEuropean consensusô is lacking, and the principle of subsidiarity which emphasises the 

subsidiarity or complementary role of the ECtHR to domestic decision-makers as the primary 

guarantors of Convention rights. Nonetheless, the challenges remain. It has been observed that an 

acute difficulty faced by supranational courts is that they óhave larger audiences than national 
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courts, hearing cases from multiple, often very different countriesô,
62 

manifesting ósharply 

divided preferences with respect to the interpretation and promulgation of international lawô.
63

 

Indeed, as others have noted, the jurisdiction of the ECtHR spans from óIreland in the west to 

Vladivostok in the eastô
64

 and from óIceland to Istanbulô,
65

 covering over 800 million people. 

Thus, developing its jurisprudence in a way which is consistent with the diverse legal traditions 

and respectful of the autonomy of decision-makers across this vast space remains a persistent 

challenge, as the former ECtHR President, Dean Spielmann has recognised.
66

 It is in light of 

these difficulties that ¢ali, Koch and Bruch advise that the ECtHR ómust be sensitive toðat 

times strongly conflictingðdemands of those it asks to abide by its decisionsô.
67

  

3.3 Law not Discretion  

A third legitimacy challenge facing the ECtHR is that, to the extent possible, it has to 

avoid the charge that its decisions are informed by discretion rather than law. MacCormick notes 

that óthe opinion that power is being exercised under law is a notable inducement to accept as 

legitimately in authority those who do in fact exercise effective political powerô.
68

 Faced with the 

ongoing need to maintain the consent of national authorities, however, Helfer and Slaughter 

observe the risk that judges on international courts such as the ECtHR ómay feel that their 

authority and legitimacy depends on not antagonizing those governments on which their power 

ultimately depends, and on proceeding diplomaticallyô.
69

 Here, óneutrality can come to mean 

"avoiding political confrontation," a euphemism for choosing not to remind governments of their 

legal obligationsô.
70

 They ómust be willing to brave political displeasure, searching always for 

generalizable principles, even as they search for formulations ... to render the principles more 

palatable to the states concernedô.
71

 In the same vein, Alter argues that such courts should avoid 
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ótransparently political decision[s]ô
72

 if they are to avert the risk of ólos[ing] their legitimacy as 

legal actorsô.
73

 Here, the legitimacy study discussed above offers further insights. Among the 

factors which emerged as affecting the legitimacy of the ECtHR among judicial, political and 

legal actors was ó[o]bjectivity ... the respondentsô judgments about whether the Court achieves a 

balance between law and politics when deciding on the facts of cases before itô.
74

 Çali et al 

observed that the perception of objectivity depletes ówhen the Court is perceived as displacing or 

overriding a decision of domestic authorities based on political considerationsô.
75

 Further, they 

note that óthe lack of objectivity or concern for double standards was more a legitimacy concern 

in Turkey and Bulgaria than the other three states [the UK, Ireland and Germany]ô
76

. They thus 

caution that óby aiming to increase its legitimacy in states with good human rights records, the 

Court may lose it in states with bad recordsô.
77

  

4. Legitimacy Challenges for the UK Courts 

The UK courts face their own, albeit less severe, legitimacy challenges. They enjoy the benefits 

of having been ótraditionally legitimatedô
78

 and having domestic enforcement mechanisms at 

their disposal. Indeed, OôCinneide notes that ófar from being dependant on state approval, they 

constitute part of the integral framework of the state, both as a matter of law and popular 

perceptionô.
79

 Unlike the ECtHR, they enjoy enforceable review powers over the executive for 

their compliance with Convention rights and óweak reviewô powers over primary legislation. 

However, they face the same challenge, articulated by Elliott: the ódeep antipathy towards legal 

control of politicalðincluding, and especially, legislativeðauthority in general, and externalð

ñEuropeanòðlegal control in particularô.
80

Situated, as they are, within the framework of the 

domestic constitutional setting, however, they are perhaps better placed than the ECtHR in 

confronting this issue. They are not existentially threatened in the way that the ECtHR has been. 

However, as Kumm notes, ó[i]nstitutionally, national courtsïincluding constitutional courtsïare 
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far too weak to withstand persistent majoritarian pressures for longô.
81

 While their institutional 

legitimacy is less disputed, the legitimacy of their current powers and place within the 

constitutional order of the UK under the HRA ï an arrangement of which many senior judges are 

openly supportive ï is less secure. 

4.1 The óModest Underworker of Strasbourgô
82

 

The introduction of the HRA presented new legitimacy challenges for the UK courts. As 

Krisch notes, óthey had been turned into a quasi-constitutional court with broad review powers 

over executive and legislative action, and this was in strong tension with previous assumptions 

about the role of courts under the British constitutionô.
83

 Indeed, OôCinneide points out that the 

UKôs traditionally political constitution had been characterised by ójudicial deference to the 

decisions of elected decision-makers and the prerogative-wielding executiveô.
84

 Against this 

background of tradition, Krisch notes that deviations from the jurisprudence of the ECtHR 

ómight have appeared too openly ñcreativeò: as a legislative rather than judicial function and 

therefore subject to greater challengeô.
85

 The close adherence to the ECtHR case law thus helped 

to ómaintain a more clearly judicial role, one of óapplyingô the lawô.
86

 In this regard, ótying its 

hand and limiting (or denying) its discretion by reference to Strasbourg might have seemed to the 

House of Lords the safest option in the new ï tempting but slightly uncomfortable ï position in 

which the HRA placed itô.
87

  

As seen in the introductory chapter, however, this approach brought its own legitimacy 

challenges. A widespread view developed that the UK courts had become excessively deferential 

to the ECtHR by allowing the ópermissive language of section 2 to harden into an unavoidable 

obligationô.
88

 The case which infamously came to typify this was AF (No 3).
89

 There, the House 

of Lords accepted, contrary to their previous conclusion,
90

 that the right to a fair trial would be 

violated where a person suspected of terrorist offences was subject to control orders on the ósole 

or decisiveô basis of evidence obtained through closed material procedures. This was despite the 
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fact that the Lords expressed serious concerns over the ósole or decisiveô test. Lord Hoffmann 

criticised it as the imposition by the ECtHR of a órigid ruleô
91

 in a context where the demands of 

a fair procedure simply ócannot ... be stated in rigid rulesô.
92

 Nonetheless, the Law Lords 

considered themselves óobligedô
93

 by the applicable ECtHR judgment,
94

 having óno option but to 

accept and apply itô.
95

 This was best encapsulated in the now-famous words of Lord Rodgerôs 

single-paragraph contribution to the judgment: óEven though we are dealing with rights under a 

United Kingdom statute, in reality, we have no choice: Argentoratum locutum, iudicium finitum ï 

Strasbourg has spoken, the case is closedô.
96

  

As discussed in Chapter 1, in the view of one of the primary architects of the HRA, this 

posed a threat to the legitimacy of the UK courts and human rights law itself at the domestic and 

international levels. In a plea to the judges to take a less deferential approach, the former Lord 

Chancellor, Lord Irvine, argued that it was imperative that the UK courts counter the perception 

that they are ómerely agents or delegates of the ECHR and CoE ... regard[ing] it as their primary 

duty to give effect to the policy preferences of the Strasbourg Courtô.
97

 Undue deference was 

ódamaging for our courts' own legitimacy and credibilityô
98

 and ówould gravely undermine, not 

enhance, respect for domestic and international human rights principles in the United 

Kingdomô.
99

 Likewise, the Court of Appeal judge, Lord Justice Laws, has written of the threat of 

such deference to the common lawôs virtues of ócatholicityô
100

 ï its ócapacity to draw inspiration 

from many different sourcesô
101

 and its órestraintô.
102

 Any principle of foreign ancestry, he 

suggests, ólike any other principle of the common law, can only truly take their place and play 

their part if the lawôs users, its practitioners and its commentators, believe in their benign 

effectsô.
103

 In this way, ólawôs authority rests upon public beliefô.
104

 Where, however, óthe law is 

or seems to be driven by decisions of the Strasbourg court ... the resulting fears and resentments 
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may undermine the confidence which thinking people ought to have in the common lawôs 

catholicityô.
105

 In the same vein, Amos has written of the óongoing legitimacy problem flowing 

from the link between UK courts and the ECtHRô.
106

 Where the UK courts ósimply accept and 

apply the jurisprudence of the ECtHR, this may contradict shared national values leading to HRA 

judgments and the HRA itself losing legitimacyô.
107

  

4.2 The Lack of Rights óOwnershipô 

Related to the concern that the UK courts had accorded to the ECtHR too much influence 

is the alleged lack of national óownershipô of the rights contained under the HRA. A majority on 

the Commission on a UK Bill of Rights, set up by the former coalition government to consider 

how the HRA might be replaced, concluded that ómany people feel alienated from a system that 

they regard as óEuropeanô rather than Britishô,
108

 with the consequence of a lack of ówidespread 

public acceptance of the legitimacy of our current human rights structures, including of the roles 

of the Convention and the European Court of Human Rightsô.
109

 This is echoed by Amos, who 

notes that ó[t]he human rights protected and the procedures adopted are perceived as European 

and not sufficiently Britishô,
110

 with óa distrust of international and European institutions by 

contrast to the trust placed in national courts and other institutionsô.
111

 Thus, for a majority of the 

Commission, this provided one of the strongest reasons for a ónew constitutional instrumentô
112

 

to replace the HRA, there being óa strong case at least in principle for drafting it in language 

reflecting our own heritage and traditionô.
113

 It should be noted that the contentions on 

óownershipô have been roundly rejected by Klug and Williams.
114

 Nonetheless, as seen in 

Chapter 4, the judges are conscious of a problem: ówe need to address the narrative that human 

rights are a foreign imposition because, in the longer term that could, at least at the margin, 

discredit the rule of lawô.
115
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In these respects, it can be said that the UK courts and the ECtHR face interwoven 

legitimacy challenges. Both face the challenges of pluralism to achieving effective compliance 

with their judgments, and both face the task of navigating a political climate hostile to European 

institutions and legal interventions on human rights grounds. The difficulties presented for the 

ECtHR are perhaps more acute and, as will become clear throughout this chapter, it is thus the 

ECtHR which stands to benefit the most from the legitimising role of judicial dialogue with the 

UK courts. 

5. Judicial Dialogue: Drawing Lessons from Discourse  

Having considered the interwoven legitimacy challenges facing the UK courts and the ECtHR in 

their decision-making on Convention rights, the question to which the chapter now turns is how 

the judges appear to use the processes of judicial dialogue as a way of navigating these 

challenges. How might the courts be using their dialogue to legitimise their decisions to each 

other, to their óown community of the legally-informedô
116

 or the ólegal public sphereô?
117

 The 

principal tool which the courts have in this regard is the reasoning of their judgments.
118

 Jacqué, 

quoted in the heading to this chapter, argues that óthe sole source of a courtôs legitimacy stems 

from the reasoning of its decisions. To explain rationally the reasoning followed is an instrument 

of dialogue. Reasoning is indispensable for mutual trustô.
119

 Likewise, Weiler argues that óthe 

legitimacy and persuasiveness of ... decisions resides both in their quality and communicative 

powerô.
120

 Judicial reasoning, as seen in Chapters 3 and 4, is the medium of óformalô dialogue 

between the courts through which they mutually engage with one another and seek to explain 

their conclusions. However, as seen from Chapter 5, informal dialogue complements this 

engagement by providing an additional opportunity for both sides to further explain their views 

and positions to one another. To that extent, their judgments are not the sole source of their 

legitimacy.  

Drawing upon the insights of Chapters 3-5, it can be argued that both the reasoning of 

their judgments and their face-to-face meetings enable the courts to seek legitimacy for their 

decision-making by drawing upon three particular features of discourse, as understood in 

political theory: participation, accountability and ongoing revision and refinement of arguments. 
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These provide the courts with the means to enhance the óprocedural quality of the jurisgenerative 

processô
121

 through which they develop their interpretations of Convention rights. The following 

sections explain how these discursive features are reflected in judicial dialogue, before the 

chapter turns to examine how each feature performs distinct legitimising roles. 

 5.1 Discourse and Judicial Dialogue Compared 

 Following the example of other authors exploring the legitimising role of judicial 

dialogue,
122

 a useful starting point here is the proceduralist understanding of law and democracy 

developed by Habermas. According to Habermasô discourse principle, ó[j]ust those action norms 

are valid to which all possibly affected persons could agree as participants in rational 

discoursesô.
123

 For Habermas, these rational discourses ó...include any attempt to reach an 

understanding over problematic validity claimsô,
124

 conducted óunder conditions of 

communication that enable the free processing of topics and contributions, information and 

reasons in the public space constituted by illocutionary obligationsô.
125

 Here, ó...the only thing 

that counts is the compelling force of the better argument based on the relevant informationô.
126

  

 Neither formal nor informal dialogue between the UK courts and the ECtHR neatly match 

these ideal conditions.  In formal dialogue between the courts, as seen in Chapter 3, the free 

processing of topics and contributions is subject to certain practical constraints. It is as an 

indirect, case-dependent process taking place on an ad hoc basis, with the judges confined to 

addressing the issues raised by the particular cases as and when they come before them.
127

 

Similarly, informal dialogue, though taking place directly on a face-to-face basis, was shown to 

occur somewhat sporadically. Various normative constraints are also present. Respect for 

parliamentary sovereignty and the international rule of law in particular were identified by the 

judges as constraining and influencing the interactions between their courts, both conflictual and 

consensual, from different directions, as does the duty of judicial independence during the course 

of their informal discussions. What is more, it is clear that dialogue between the courts is not 

simply an effort to reach mutual understanding as to the stronger argument. It does not take place 
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between freely associating individuals engaged in communication but individuals performing 

distinct, institutionalised roles in the form of the judicial functions of their particular courts, each 

with their own traditions, working methods and judicial philosophies in play. Chapter 3 saw how 

the judgesô understandings of the very notion of ódialogueô appeared to be conditioned in part by 

the particular interests of their respective courts.  

Despite these deviations from ideal discourse, the following sections will show that the 

reasoning of their judgments and the communicative flexibility of the face-to-face situation 

enable the courts to employ numerous features of discourse along with their legitimising 

potential.    

5.2 Participation  

 First, judicial dialogue harnesses the participation of both courts in the development of 

the jurisprudence on Convention rights at both the domestic and European levels. The 

participant, as Waldron notes, takes óa part or share in the activity in questionô
128

 and ódemands 

that [their] voice be heard and that it count in public decision-makingô.
129

 Direct participation in 

discourse, according to Habermas, depends on ócommunicative freedomô:
130

 óthe possibility ï 

mutually presupposed by participants engaged in the effort to reach an understanding ï of 

responding to the utterances of oneôs counterpart and to the concomitantly raised validity 

claimsô.
131

  

 Through both formal and informal dialogue, the courts take part in the development of 

Convention rights and exercise communicative freedom in respect of one another. In Chapter 3, 

it was established that formal dialogue is considered a process by which each court listens to the 

views of the other and seeks to explain their own position in turn if and when the opportunities 

arise. The UK courts, as is required under s.2 HRA, take into account the judgments of the 

ECtHR ï óengage with Strasbourg on Strasbourgôs termsô
132

 ï and explain their own conclusions 

ï ófashion our responseô
133

 ï in reply, thereby contributing to the development of the 

jurisprudence on Convention rights. The ECtHR, for its part, takes into account the arguments 

advanced by the UK courts ï ólisten[s] to what the partner saysô
134

 ï and óassesses, and, as the 
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