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Abstract

This dissertation assesses how liberal theories of justice balance the ideas of
choice and circumstance and why these explanations fall short. This dissertation will
show how we can progress naturally from libertarian intuitions about moral agency
through to a developed liberal account of justice. 1 will work through the theories of
Robert Nozick, John Rawls, Ronald Dworkin and Philippe Van Parijs. By assessing
these theories, I will argue that liberal justice can balance the concern for individual
choice and circumstance appropriately but that this requires specific developments of the
liberal position. I will argue these developments are an understanding of fair shares in
the prefaced but necessary market present in liberal theories in order to honor individual
choices. This argument will lead us to endorse a specific conception of taxation based
upon resources rather than end-results. The second development I argue for is the
implementation of the Principle of Just Access to respect the moral agency of the
handicapped. I will show that liberal theories have utilized a concemn for individual
circumstance, which is not detailed enough. This has caused them to under-represent the
valid moral agency of the handicapped. I will argue that in order to honor the choices of
the handicapped properly, an account of liberal justice must prioritize compensation
through a Principle of Just Access. The dissertation will conclude by asserting the
potential validity of some of Van Parijs’ institutional claims. I will show that although
Van Parijs presents an incomplete liberal argument, we can defend many of his positions,
particularly his arguments for universal basic income and resource rents, through a
properly developed account of liberal justice. I present this account and show why a
conception of fair shares within the market and the Principle of Just Access make this
account unique and necessary.
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Introduction

This year marked the 20" Anniversary of the Americans with Disabilities Act in
the United States.' This was an anniversary touted through a memorable televised
Presidential Public Service Announcement campaign prior to the mid-term elections of
2010. This act is the high water mark for civil rights for the handicapped and disabled
within the United States. It has been challenged, amended and clarified over the last 20
years but the legislation still represents the recognition that handicapped and disabled
individuals in society required greater protections in order to enjoy equally valued social
privileges than had been recognized previously. This makes the handicapped and
disabled one of the last groups in American society to receive recognition as a
systematically under-represented group in need of greater civil rights protection. The
ADA represents a move toward the kind of equality that our liberal societies strive for.
The goal of the ADA is to afford individuals with handicaps and disabilities rights to
access and enjoy the benefits of our interwoven society. It is intended to ensure that
society does the best it can in providing social equality to handicapped individuals in a

reciprocal and fair way.

However, the last 20 years have pushed and pulled the ADA in many different
directions. There have been numerous court cases and amendments to the legislation that
have both eroded and strengthened parts of the document.? Issues with a decline in
employment numbers for those with disabilities and with professional enforcement
mechanisms® are well documented and expose the troubling ineffectual nature of the
ADA. Other critics suggest that the ADA may actually compensate some who do not
deserve compensation because of the vague or in some cases arbitrary classifications of

handicaps. Treatment of the same handicaps can also vary greatly from State to State due

! See - hitp://www.ada.gov/ The Americans with Disabilities Act website, maintained by the Department of
Justice.

2 See Footnote 1 and Stapleton, David C & Burkhauser, Richard V.; The Decline in Employment of People
with Disabilities: A Policy Puzzle ; (W.E. Upjohn Institute; Kalamazoo, MI; 2003)

} Vierling, Lewis E.; “Proving Disability Remains Difficult”; The Case Manager - January 2004 (Vol. 15,
Issue 1, Pages 25-29)
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to particular state mechanisms and classifications. Though refinement is to be expected
with a new piece of legislation, the ADA represents the most basic protections a State
which values equality can provide, in this case access to society. It is an emancipatory
law much like historical legislation addressing gender, racial, and ethnic minorities.
However, unlike these minorities, the handicapped and disabled have no heterogeneity
and as a result, no historical collective social grouping or collective culture. They will
continue to face inequalities that require positive actions by government in perpetuity.
They cannot be made equal simply through the removal of barriers and are a difficult
group to define from the outset. This leads to a confused hodgepodge of laws that have
been ineffectual in addressing both sides of the problem adequately. Though this is best
seen through the movements of the legislation to patch together an approach to disabled
people, the existence of these needed movements orchestrates a much deeper issue.
There is a clear obligation for assistance but without a clear and comprehensive picture of

what this obligation is, approaches to it are going to be inappropriate in some manner.

Our ideas of what the fair treatment of these individuals ought to be is based on a
conception of what a fair and reciprocal concern for distributions of goods, social and
natural/physical, require of our systems of justice within a State. We are charged with
deciding what people are fairly owed given their unchosen circumstances and their ability
to make choices that lead to unequal outcomes. Without an account of what our duties to
access are given our unequal physical dispositions, our laws will continue to meander in a

troubling and ineffective way.

Accounts of liberal justice have attempted to show how to treat this issue within
an account of distributive justice. These accounts show the effect physical endowments
have on social outcomes. They explain how we ought to address them within principles
of justice. They attempt to show us how we can be obligated to one another in specific
ways and what these obligations mean for our treatment of one another given our unequal
physical characteristics, shared physical environment and the value of philosophic
equality. These theories themselves offer us very different accounts of what our

obligations and institutions ought to be. These theories illustrate the push and pull
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between our elements of distributive justice. The value of moral agency, choices and the
limited role of government on one side and the redistributive and outcome based social
equality arguments on the other. The latter of these, particularly Rawlsian Liberalism,
has clearly influence the move in policies we can see through the ADA in the United

States and other policies elsewhere.

The reason we have these conflicted accounts arising in our political processes is
that our very basic accounts of how to balance these issues and attribute for them fairly is
incomplete. This implies the solution will have to come from a development in our
philosophic approach. In this dissertation, I will explore what this commitment ought to
be, what developments of our liberal thought are necessary to reconcile these ideas and
what institutions they ought to endorse. I will show how we ought to balance our
considerations of individual choices and their validity with our legitimate concern for the
unchosen physical circumstances that befall individuals in our society. I will show that in
order to provide for the handicapped and disabled coherently, we must develop the idea
of handicap comprehensively. I will show how this leads us to develop a Principle of

Just Access in order to account for discrepancies in physical condition appropriately.

I will show that this is needed to attribute for the valid moral agency (the ability
of individuals to make choices and accept consequences) of most of the individuals our
account of justice would attribute as handicapped or disabled. I will show how this can
be done and how it does not undermine particular aspects of market devices, which are
associated with classical liberal approaches to justice and equality. By asserting what a
fair market must do, particularly in terms of fair shares, I will show what is needed in
order to provide a system of choice sensitivity and the individual freedom that comes
from use of a market device. By working through liberal accounts of justice, I will show
how important the idea of a market that formalizes choices can be. I will explore the
underlying commitment to fair shares and why this must be taken seriously. I will also
show how a proper consideration of disability leads us to a greater development in our
principles of conditional redistribution and the institutions that can live up to these

commitments.
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To do this the dissertation will begin with an inspection of the argument for
libertarian justice presented by Robert Nozick. Nozick represents the classical
liberal/libertarian approach. Though Nozick is not the sole standard barer for the
libertarian argument, his argument is important as it is posed as a direct critique of the
work of John Rawls and Political Liberalism. Nozick is also valuable as his argument
shows how choices can have legitimate outcomes if individuals are presumed to have

equal moral agency.

Nozick’s argument is a defense of the power of choices and consequences that
result from our natural rights and individual moral agency. It proves an important
starting point in asserting the power and problems of a solely rights-based equal agency
argument. I will show that Nozick fails to account for inequalities in natural endowments
that have a direct effect on moral agency. I will also show that within his argument there
are presuppositions that require market systems to provide fair shares of resources in

order for individual agency to be equally valuable over time.

Rawlsian Liberalism asks us to move away from this approach to justice and I
will show how this can come about more naturally than it seems from a classical liberal
approach. However, in analyzing the libertarian approach of Nozick, I will show how we
can still defend the kind of market device Nozick advocates for. In fact, I will argue we
require such a device if people do have agency and can make choices which are equally
valuable.

By working through Nozick’s position, we can conclude that if individuals have
agency that we must protect, the market device will serve a subordinate but needed role
in preserving this agency. I will do this by presenting the critique of Nozick offered by
the analytical Marxism of G.A. Cohen. Cohen works as a rigorous counterpoint to
Nozick to show the strengths and weaknesses of Nozick’s position. It is in examining
these positions that we see the need for a different approach, which splits the difference

between stark rights protection and collective universalism. I will outline the importance
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of fair shares within a market device. I will show how this can be obtained through a
secular proviso, the Fair Shares Proviso. I will also highlight the distinct problem of
natural endowment issues within a Nozickean account and show how the balance
between choice and circumstance needs refinements that Nozick does not give even if a

market device can be defended as requisite if appropriately conceived and qualified.

This moves us toward the liberal account of John Rawls. Rawls uses a
hypothetical approach to consider justice and produces, over the course of several books,
articles and lectures, an account of justice, which has been a benchmark in contemporary
political philosophy. Rawls is important because his theory explores how we can
introduce and balance claims of circumstances/natural endowment and choices/moral
agency, within an account of distributive justice. Rawls asks us to utilize a hypothetical
thought device from which we can create fair principles of justice. He does this through
the original position and the veil of ignorance, which are utilized to create the appropriate
impartiality needed to create principles that are fair for absolutely everyone. For Rawls,
this leads to principles of justice that equally value liberty through ensured opportunities
and a maximin redistribution of social primary goods.

However, Rawls has his own issues that his many critics have raised over the
almost 40 years since the initial publication of A Theory of Justice. For the purposes of
this text, I will focus upon the distributive aspects of Rawls theory. The predominant
assumption concerning maximin redistributive obligation is based upon the argument that
the least well off are assumed to be naturally deficient or handicapped in some
meaningful way. Because of this, the results of the choices individuals make are on some
level always unchosen as they are the result of unchosen circumstances and could befall
us all. This leads Rawls into a level of redistribution (maximin) and account of why we
act this way that does not allow choices to mean what they ought to mean. This is
because Rawls does not take seriously the legitimate moral agency those with
deficiencies in natural endowment have or that equally endowed individuals may make
decisions that lead to disproportionate disparities in condition. This leads to maximin

redistributions that are not choice sensitive to an appropriate level and as such, do not

Balancing Choice and Circumstance — Fair Shares and Just Access in Liberal Justice 5



balance our considerations of handicap/natural endowment with the importance of

individual choices.

Even if the outcomes and operations of the difference principle are troubling,
Rawls gives us an account of justice that provides a device for coming to principles of
Justice and an account of these principles that intends to balance them against each other.
Nevertheless, a further development is needed, which is why we move onto the work of
Ronald Dworkin and Philippe Van Parijs. These two authors work in unique ways to
develop the thought project of Rawls into an appropriately sensitive account of justice

and the principles and institutions, which follow from this account.

I will establish our need to develop Rawls thought. However, this development is
extremely important theoretically and institutionally as it further stipulates how we
appropriately balance choices and natural circumstances that cause the problems with
Rawls thought. Dworkin and Van Parijs treat these problems in different ways each of
which I will argue adds something to our consideration of the problems at hand. These
theories both form arguments as to what level of compensation and access are
commensurate with our obligation to address unchosen natural circumstances. They also
argue how we are to ensure people have fair shares that allow them to formalize choices
equally. They form accounts of what is needed theoretically in developing liberalism and
in the institutions it would support in accomplishing the needed development of Rawls.

The dissertation will first address the account of Ronald Dworkin. Dworkin will
be addressed first because his theory develops Rawls account in a needed way due to our
concems of balancing choices and circumstances within an account of distributive justice.
However, I will show that Dworkin does not work his position all the way through and
ultimately settles, uncomfortably on an outcomes similar to Rawls. I will show that
Dworkin gives us needed theoretical developments of Rawls that allow us to deal with
choices and the redistributive constraint of reciprocity in a fair account of distributive
justice. Dworkin argues for the use of an auction scheme to make distributions of goods

choice sensitive. He further stipulates that we should institute a collective insurance
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scheme to ensure that distributions/outcomes are endowment insensitive. These are
undertaken through a modified veil of ignorance that allows in knowledge of talents but
not their value (individually or socially). This allows distributions to be fair as no one
could rationally envy the distributions of others. If they have a legitimate argument for
an unfair distribution, Dworkin allows the auction to be re-run in order to ensure that
distributions become legitimate. As a result, Dworkin develops Rawls to deal with
choices better but rules out accessibility accounts because he argues they end up like
Rawls maximin/difference principle account. Dworkin also does not work through
choice legitimacy into institutions beyond this point because he ultimately argues these

are indiscernible in ideal terms.

Philippe Van Parijs, who will be the focus of the following chapter, develops
institutions that fulfill our considerations about the market, choices and freedom. Van
Parijs wants us to be concerned with the real opportunities people have because these
formalize the freedoms, liberties and choices available to citizens. He also sees the need
to develop Rawls given the arguments Rawls largely presents in developing his own
work in light of criticisms posed toward A Theory of Justice. However, Van Parijs rejects
large parts of Dworkin’s theory and places a rather troubling account of Rawlsian justice
as an alternative development. This development largely undermines his desired
institutional practices. Van Parijs does not develop Rawls in a way that supports his own
institutions. We are left to resolve the intuitions motivating his systems or alternatively
to accept his development of Rawls and undermine these systems. I will show how his
systems can be endorsed by a proper development of our arguments about balancing

choice and circumstance and how this will drive our theory closer to Dworkin.

The need I will assert for the theoretical development I will pose in terms of
disability commitments can be seen most starkly through the problems in the arguments
of Dworkin and Van Parijs in attempting to tackle compensation. Dworkin and Van
Parijs develop this part of Rawls project in different ways. Dworkin rules out
accessibility principles due to the assumption that these have to result in maximin

reasoning. Van Parijs also offers an alternative account of addressing natural inequalities
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to that of Rawls through his use of undominated diversity. Unlike insurance, this system
works as a form of inverse envy in that individuals are compensated based upon no one
rationally wanting a given lack of endowment. This position has some rather serious
conceptual problems such as lone objectors and the belief that if the position is seriously
considered, it has to end up at Dworkin’s account. I will show how Dworkin’s use of

insurance makes more sense.

However, both of these accounts are insufficient in the same way. They only
work out an account of handicaps/disability in part and as a result are insufficient because
they do not treat handicaps appropriately. I will argue that handicaps only remove
opportunities rather than impugn the validity of the choices that are made our
commitments have to respect these choices and outcomes. Complete handicap (total
incapacity) is only one kind of natural endowment problem we need to consider when
discussing compensation. This is only a small part of the people we would claésify as
handicapped and disabled. These individuals are largely capable of making choices,
having expensive tastes, and having talents, which they would, even in ideal
circumstances, desire. I argue this description better describes most people we need to

consider and constitutes most handicapped people in question.

As a result, their ability to make equally valuable yet constrained choices is an
aspect of their moral agency we ought to work to protect. On one hand, their ability to
make choices and be well off does not remove their right to compensation. On the other
hand, compensation does notj if left unstipulated, provide a reciprocally appropriate
account of their access to bundles or choices. I argue we need another layer of
refinement to make our liberal theories work given these considerations. Developments
of liberalism take us far in getting to an argument as to why we are obligated to act based
upon inequalities in natural endowment. Nevertheless, our consideration as to how we
act best to protect the moral agency of the handicapped, while only obligating social
redistribution to an appropriate level, requires greater articulation. This is the problem

the ADA and other policies have stumbled across in that the arguments pulling them in
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either direction do so because our intuitions about what handicaps mean tug in different

directions.

We are compelled to reciprocal compensation but for handicapped and disabled
individuals to have their moral agency honored (those who are able to make choices) the
compensation must act first to make opportunities available so that these choices can be
made and count (in terms of consequences) equally. It is only after exhausting the first
option due to cost that we would begin to work through the idea of monetary
compensation. This would be apparent through the modified veil and so it must be
present in our post-veil institutions/principles of justice. Liberal accounts lack this
crucial development, and without it, society is left with a confused obligation to act in
ways that may not actually honor choices equally or provide opportunities appropriately
which is reflected in the policies we see today.

This is why we need the Principle of Just Access. The principle simply stated is
an obligation to provide Y and Z to do A if Y and Z are equal to or less than the
insurance amount. It is only when Y and Z exceed the amount of insurance that we move
onto priority B, which is monetary compensation. This prioritizes the insurance payment
based upon our consideration of valuing choices equally in light of unequal distributions
of natural endowments. The idea of compensation may be assumed to provide
accessibility. However, compensation can only do this if it is stipulated in an ordinal
fashion based upon the choices/agency we are acting to protect in a conception of justice.
We must act to value these choices and their consequences first to the degree this is
possible. This only happens through the institutionalization of a principle that puts these
values first. Such a principle will have profound consequences on how we conceive our
institutions and policies. It does the best we can do to reciprocally provide the choices
that really matter to people. It does so in a way that makes it a principled account which
can be reflected in policies, political structures and can avoid forms of compensation that

do not work to assure accessibility due to their medium (like cash)
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It is only after this added development that a theoretical argument can properly
support the freedom/choice institutions that Van Parijs argues for. These institutions
formalize what comes out of our Fair Shares commitments. The work in developing
Rawls leads us to endorse Dworkin given the specific development I pose. However, at
this point we return to the market and its role in formalizing the choices of individuals,
including handicapped/disabled individuals. Van Parijs gives us a unique system of
political economy that formalizes the commitments that we uncovered when initially

inspecting the market device.

This is where our working through Nozick’s position of agency and its
consequences does work in coming to structures like Van Parijs’. Our need for fair
shares, as asserted by the Fair Shares Proviso, drives us towards Van Parijs systematic
suggestions, but only after we have asserted the optimal amount of agency and
compensation through our principles of justice/redistribution. This allows us to respect
choices and outcomes while addressing inequalities in natural endowment that were out

of balance in the institutions of justice we have inspected.

However, to do so, and to balance the issues of choice and circumstance
appropriately, we need to add the requisite ideas of the Principle of Just Access and
utilize the Fair Shares Proviso in our accounts of liberal justice. Concerns about how we
balance the issues of choice and circumstance lead us toward a Rawlsian account of
justice which attempts to balance the issues rather than ignore handicaps. Problems with
the balance of these issues present in Rawls cause us to develop the position and move
toward Dworkin. In working Dworkin through and understanding the complexities of
handicap better, we are led to a further development of Dworkin’s position in the
Principle of Just Access. Once this is accomplished, we have a fair and reciprocal system
that takes the moral agency and the consequences of this moral agency seriously for the
handicapped and disabled. We then can then legitimize the market device as it
formalizes these choices when we cash out how we need to do things systematically. The
market serves a vital role in providing a device through which moral actors can make

equally valued choices in respect to everyone’s equal standing in the process. However,
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to do so, the market must adhere to the Fair Shares Proviso, as this is a presupposition of
justice in transfer through a market device. The Fair Shares Proviso drives us towards a
system like Van Parijs’ that utilizes a market and formulates a way in which people can
be endowed with equal initial capital. These represent added layers in liberal thought,
which have implications for how we approach institutions, principles and policies in a
just society. They are needed in order for our account of choices and circumstances to
take these commitments seriously and treat them comprehensively for all individuals in

society.
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Chapter 1 - Nozick, Choices and Procedure

Introduction

Van Parijs will argue that an Unconditional Basic Income (UBI) system fulfills
the commitment of “Real Freedom™ he adopts in developing liberal justice. A UBI does
this by utilizing an “impure” capitalist system. Van Parijs will argue that his position is
friendly to the rights, freedom and liberty aspects of justice that are the cornerstones of
the libertarian argument. To understand this claim we must discuss the moral
Justifications behind a libertarian state as our starting point. Our understanding of these
ideas and commitments will be important in ascertaining a precise commitment to justice
that treats our choices and circumstances appropriately. It will be Van Parijs’ claim, that
the “real libertarian™ approach is the perspective that a coherent libertarian ought to
adopt. He argues it undertakes actions of distributive justice first before allowing the
procedural claims of the choice driven market. An account of what we will refer to as a
“pure” capitalist system of justice is presented by Robert Nozick in his text Anarchy,
State and Utopia. 1t is through the inspection of libertarian justice that we will be first
introduced to the benefits, problems and inconsistencies of libertarian claims. I will show
through a consideration of libertarian justice how this account leads naturally to the
liberal accounts of justice to come and why these subordinates the claims of the market as
they do.

These arguments and subsequent critiques will be one of the key elements in
analyzing the two aspects I believe drive a greater development of liberal justice, choices

and circumstances. Libertarianism boils down to an argument about how government

* Van Parijs, Philippe: Real Freedom for All, What (if anything) can Justify Capitalism, (Clarendon Press,
Oxford, 1995), p. 21
SIBID, p. 5
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should operate if we can assert a robust level of moral agency to individuals. I will show
libertarianism does not do enough to ensure moral agency through the legitimate actions
of the state before legitimizing the actions of the market. We will assess what the
libertarian argument needs to do in order to say something about our distribution of
external resources through the market. The market is the apparatus through which we
enact our choices about external resources. It will be my claim that libenarianism has
something powerful to say about how we conceive a market that honors the choices
individuals make. To do this, we move naturally to accepting redistributive measures and
to accept what I call a Fair Shares Proviso. The Fair Shares Proviso works to provide a
fair market given the needs associated with just acquisition and entitlement after equally
valued moral agency is attained. It is with these needed developments of the claims of
libertarianism that we can defend the market and private property from various critiques.
These developments will give us important ideas that we need to retain when considering
the fair operation of a market device. I will show how this is a subordinate but important
claim about the role of the market in honoring our choices within a conception of justice.
The subordination and qualification of the market results from the distinct weaknesses the
libertarian account has as a complete account of justice. I will show that libertarianism
needs to address internal endowments and the resource needs associated with moral
agency to legitimize the actions of the market. Because of this, the libertarian argument

does not take seriously enough the consideration of individual circumstances.

Balancing Choice and Circumstance — Fair Shares and Just Access in Liberal Justice 13



1.1 — Rights, Entitlement, Patterns and the Minimal State

Nozick starts his project by addressing the primacy of individual rights and how
these rights can be legitimately secured through the State. Nozick wishes to take
seriously the concern for individual rights postulated by anarchical moral arguments and
counteract the more invasive forms of the state presented by welfare liberalism, socialism
and utilitarianism. In particular, Nozick is focused on the conception of justice and the
role of redistribution in John Rawls seminal work, A Theory of Justice.® He accomplishes
this by asserting that rights are of primary importance and form important constraints on
the state. These constraints limit the scope of state action but do not prohibit the state
from being a just institution in all conceivable circumstances as anarchical theory claims.
This fundamental commitment to rights is clear in the opening of the Preface,
“Individuals have rights and there are things no person or group may do to them (without
violating their rights).”’

It is Nozick’s distinct account of natural rights that leads him to interpret the role
of the state as merely a “night watchman™®. For Nozick, these rights are naturally present
in all individuals no matter their physical disposition. The state can coercively prevent
actions that violate these rights by actors against each other. The rights to life, health,
liberty and possessions9 do not imply a positive obligaﬁon on the part of individual actors
aside from the minimal security apparatus of the state. As such, the obligations

individuals hold in providing justice are negative in nature.

A negative obligation to the security of life seems intuitively straightforward.
Individuals can be restrained from killing each other. As Nozick puts it, “my property
rights in my knife allow me to leave it where I will, but not in your chest.”'® The liberty

to act in any way is natural but the license to act in certain ways is not. This highlights

® Rawls, John: A Theory of Justice, (Cambridge: Harvard University Press, 1971) p. 17
7 Nozick, Robert: Anarchy, State and Utopia, p. 1X

*IBID, p. 25

’IBID, p. 10

" IBID, p. 171
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Nozick’s ongoing relationship to Locke, as it is a similar line of reasoning to what Locke
provides in his Two Treatises of Government."' Though Nozick is not saying we are
obligated by natural law, rather some other somewhat vague conception of obligation to
autonomous rights. As unarticulated as this commitment is, the idea appears to work well
in Locke’s general context. The latter obligations of health, liberty and possessions
eventually make the unique topography of Nozick’s theory. A negative obligation to a
right to health implies that individuals cannot harm each other’s health and can be
refrained from doing so by the state, but there is no legitimate obligation to ensure the
health of others beyond this. This is an idea we will return to in discussing property
rights later in this chapter, but it is important here to understand the negative obligation at
work. Understood in this context, individuals are permitted to do whatever does not
violate the rights of other formally equal individuals. The actions of the state can only be
to prevent or correct injustices caused by violations of these formal rights and nothing

more.

Nozick offers us a critique of why a Rawlsian position violates these individual
rights. In Rawls’ particular case, Nozick takes issue with the reasoning behind the
“original position” argument. Rawls uses the “original position” as a hypothetical equal
bargaining point that compels actors to make decisions about principles of justice under a
“veil of ignorance”.'2 Rawls argues that in such a position actors would agree to ensure
egalitarian distributions and policies of subsequent redistribution in creating social

institutions given their inability to ascertain where in the social order they would fall.

Nozick argues that Rawls theory violates the legitimate exercise of individual
liberty granted by natural rights. This is because Rawls redistributes from the outcomes
that result from the legitimate exercise of individual liberty. Nozick argues the actions
taken by the Rawlsian State are motivated by end principles. These end principles in turn
are used to undermine procedure. In doing so, the rights of individuals, particularly to

property, are not protected appropriately. The result is Rawls is enforcing a pattern of

"' See - Locke, John; Two Treatises of Government and a Letter Concerning Toleration, Second Treatise,
Shapters 2 & 3, Sections 4-20. Nozick borrows many conceptions from Locke and this is one of them.
IBID, p. 19

Balancing Choice and Circumstance — Fair Shares and Just Access in Liberal Justice 15



distribution rather than allowing just procedures to result in just outcomes. The patterned
principles Nozick argues Rawls invokes do not allow individuals to do what they ought to
be able to do freely through the exercise of their rights. This is because the patterned
principles dictate a pattern of distribution that the liberty of individuals would inevitably
disturb. As a result, the state must work to preserve the pattern, rather than secure natural
individual rights and liberties.

To illustrate how the exercise of liberty disrupts patterns, Nozick offers the
example of Wilt Chamberlain being given a quarter from every ticket sold at home games
to watch him play basketball.!* Because the individuals purchasing the tickets consented
to giving a quarter to Wilt to watch him play, the fact that he ends up with a
disproportionate amount of money does not mean his comparative wealth is illegitimate.
The procedure that yielded the material inequality was just as it was the result of
individual choices. Attempts to redistribute Wilt’s quarters would violate the legitimate
claim he has to this income. Such an arrangement would violate Wilt’s legitimate
property rights. Nozick believes that patterned states (states that redistribute resources
between individuals) cannot avoid violating the legitimate operation of individual liberty.
Patterned states cannot provide justice respective of individual rights because they do not
uphold the natural right to property these individuals hold.

Nozick argues that for property rights to be upheld we need a conception of
justice that is historical and unpatterned."* Our concern becomes creating just procedures
that honor the legitimate distributions that result from the exercise of people’s rights. If
occurring through just procedures, the resulting distributions of wealth will be just no
matter how lop-sided. Nozick argues that the objects in the world today arrived through
individual labor. Entitlement to these objects transferred, in ideal terms, justly through

procedure over time.

' IBID, pp. 160-164
" Nozick, Robert: Anarchy, State and Utopia, p. 157
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In order to secure individuals rights, Nozick emphasizes the need for an
entitlement theory. Nozick argues an entitlement theory works in the historical and
unpatterned way necessary to secure individual rights. The exercise of these rights
creates the material inequalities of the world. This part of Nozick’s argument becomes
particularly important in assessing liberal arguments, which will allow material
distributions to be determined by a market device. Given Van Parijs’ freedom-based
approach, it is important to engage with what aspects of our choices are secured through
market transactions and how these claims are routed to the idea of individual autonomy.
Inequalities will occur in market practices, so it is important to understand why these
inequalities can be legitimate.

In order to defend extensive property rights and unequal maternial distributions,
Nozick has to define the parameters of what constitutes property, a just entitlement, and
why individuals are at liberty to act as they wish with them. Nozick states the operation
of an entitlement theory in three parts,'’

¢ 1. How things not previously possessed by anyone may be acquired,
2. How possession may be transferred from one person to another;
and

3. What must be done to rectify injustices arising from violations of (1) and (2)’ 16

Nozick argues that objects that are unowned can be legitimately acquired
privately. Upon their just acquisition, they become property when an individual uses
their labor to improve, sustain or utilize the resource. As individuals own their labor,
their use of this labor with the resource creates a legitimate property right. This is a
position that mirrors that of Locke and creates a way in which acquisition can be

legitimized and yield naturally derived property rights.

“Nozick, Robert: Anarchy, State and Utopia, pp. 174-183. Please refer to footnote 4 for more information.
16
IBID, p. 151
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Locke and Nozick are careful not to allow the idea of acquisition to stretch too
far. To illustrate how thorny the issues of acquisition are when examined, Nozick
explores the actions required to claim an entitlement. Nozick works through the
acquisition of Mars, actions of fence making and aerial reconnaissance as examples of
actions that cause us to question what kinds of labor count and what sorts of entitlements
follow from this labor.'” Nozick explains how Locke uses the Lockean Proviso to avoid
such problems by prefacing and limiting acquisitions. Locke states the proviso ensures
third parties are not left worse off from an acquisition. They must be left with as much or

as good of common resources.

Locke’s proviso is categorized by Nozick as strict, in that it works to ensure
individuals are not made fundamentally worse off from an acquisition, “...first, by losing
the opportunity to improve his situation by a particular appropriation or any one; and
second, by no longer being able to use freely (without appropriation) what he previously
could.”"® Nozick argues that this kind of proviso is in fact too strict if interpreted as

follows,

‘Consider the first person Z for whom there is not enough and as good left to
appropriate. The last person Y to appropriate left Z without his previous liberty to act on
an object, and so worsened Z's situation. So Y's appropriation is not allowed under
Locke's proviso. Therefore the next to last person X to appropriate left Y in a worse
position, for X's act ended permissible appropriation. Therefore X's appropriation wasn't
permissible. But then the appropriator two from last, W, ended permissible appropriation
and so, since it worsened X's position, W’s appropriation wasn't permissible. And so on

back to the first person A to appropriate a permanent property right.’'’

Nozick argues the potentially strict interpretation of the Lockean proviso is
problematic as it could completely negate private acquisition. Individuals could continue

to demand compensation for their diminished opportunity sets. Nozick argues instead for

' IBID, p. 174
"*IBID, p. 176
" IBID, p. 176
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