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SUMMARY

There is general agreement amongst legal scholars and authorities that the law should
be obeyed and should apply equally to all those subject to it without favour or
discrimination. However, it is possible to see that in any legal system there will be
situations when strict application of the law will produce undesirable results, such as
injustice or other consequences not intended by the law as framed. In such
circumstances the law may be changed but there may be broad policy reasons not to do
so. The allied concepts of dispensation and economy grew up in the western and
eastern traditions of the Christian church as mechanisms whereby an individual or a
class could, by authority, be excused from obligations under a particular law in

particular circumstances.

These and similar methods, operating within a general assumption of obedience to the
law, allow the strictness of the law to be tempered and obligations remitted with
impunity. Besides the specific canonical concepts of dispensation and economy,
discretion, custom, desuetude and deliberate inaction by enforcers can all function in
the same way. Thus, whilst certainty and equality before the law are rarely if ever held
not to be good, those in authority frequently have recourse to action akin to

dispensation or economy for the prudent and just management of church and society.

This thesis argues that dispensing power and authority exist within the Church of
England as well as in other fields of contemporary law. The thesis is developed by
examining the history of the concepts of dispensation and economy and by a series of

case studies showing the development of these and other allied concepts.
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INTRODUCTION AND DEFINITION OF TERMS

Introduction

We must not make a scar-crow of the Law,
Setting it up to feare the Birds of prey,

And let it keepe one shape, till custome make it
Their pearch, and not their terror.!

It is axiomatic that the law should be fair and should be certain®. There is general
agreement among commentators that individuals and groups within any legal system
are bound to obey the law as it applies to them.’ Additionally, clear procedure should
be followed for the law to change either by statute or by evolving judicial precedent. In
theory at least it is not possible to change statute law by stealth, neither is it possible
for executives of government at any level unilaterally to dispense from the observance
of any given law, at least not without opening themselves to the prospect of judicial
review or other correction of their action. Such dispensation could be argued to

contravene, challenge or wound the rule of law in any particular system.

However, it is notable in the law and practice of the Church of England, and other parts
of the Church, that there are times when the law is far from certain and when
vagueness, desuetude and variation of the law applying to general and specific cases
has crept into the system. Indeed, at times it can be shown that such variation of law is

understood as a virtue, rather than a weakness in ecclesiastical and canon law.

The ecclesiastical law of the Roman Catholic Church and of the Orthodox Churches
has long recognised concepts of dispensation and economy respectively. The former is
a legal process by which an individual is dispensed from the duty of complying with a
particular law. The latter is a more mysterious concept and is the action of a bishop or a
synod of bishops granting a person leave not to observe a particular law in particular
circumstances. Orsy is of the opinion that the concepts of dispensation and economy

are not the same. The former, he states, is one of the ‘ordinary tools of law and order’

! Shakespeare, William, Measure for Measure, Act 2 Scene 1.
% Frank, WF The General Principles of English Law 4™ Edn., George G Harrap & Co, London, 1969, 22.
? See below Chapter 12.



whose ‘effect is unfailingly predictable’® whereas the latter is an imprecise norm of

action by a bishop or bishops.” The two concepts are explored in more detail below.

Mark Hill is of the opinion that such concepts are not part of the law of the Church of
England. He describes the appeal of Bishops to an ancient jus liturgicum in permitting

1’°. Furthermore he

the use of the proposed 1928 Prayer Book as ‘probably unlawfu
rejects the notion of an ‘explicit doctrine of equity’’ in the law of the Church of
England. He suggests that the relaxation of Canon Law by dispensation, whilst
common in the law of the Roman Catholic Church, is not regarded as having a place in
the law of the Church of England beyond those places where specific powers are given
to individual bishops and ministers.® It will be shown, however, that the Church of
England does indeed possess, and rely on, a wide-ranging power of dispensation,
exercised largely by bishops but also by others with executive authority. In many cases
this power can be seen to be similar to the discretion enjoyed by executive officers
outside the church with statutory sanction. However, despite Hill’s caution, this
discretion, which bears many hallmarks of the Chancellor’s equitable jurisdiction prior
to the principles of equity becoming fixed, can be seen at least to be implicit in the life
and law of the Church of England. From time to time this implicit understanding of the
breadth of discretion to dispense exercised by bishops and others is given judicial
sanction and, consequently, protection. This wider dispensing power is exercised in
relation to individuals, often for a strictly private good, but the same principles can be
discerned in the setting aside of a previously inviolable legal or theological principle
for a specified time (be it a number of years or until a particular process is completed)
in order to ease a process of change in the church. At the end of the specified time the
principle that has been set aside comes back into play once more. At both ends of the
spectrum there is an assumption that in all cases other than the presenting case the law
of the church is to be kept as it is. The law is not changed but, in the circumstances the
law is either said not to apply or is set aside in these circumstances only. Otherwise,

and when the circumstances end or the law changes, the law applies. -

4 Orsy, Ladislas, ‘In search of the meaning of ‘Oikonomia’: Report on a Convention’, T heological
Studies 43 (1982), 312 at 318.

3 Orsy (1982), 319.

8 Hill, Mark Ecclesiastical Law 3™ Edn. Oxford 2007 para 1.40.

7 Hill (2007), para 1.41.

8 Hill (2007), para 1.41.



This setting aside of the law will be explored in a number of areas. First, there is the
power of dispensation enjoyed by bishops, particularly by the Archbishop of
Canterbury. This power derives from pre-Reformation canon law and was confirmed
(and restricted) by the Ecclesiastical Licences Act 1533. The power has developed
since that date with many dispensations that were granted no longer being available
and new dispensations being added. The pre-Reformation dispensing power itself
derives from the authority of bishops, acting alone or collectively, both to legislate and
to administer discipline. These powers developed differently in the western and eastern
parts of the church and the eastern concept of economy is explored in detail as it not
only forms part of the canonical tradition inherited by the Church of England but also
because orthodox thinking and ecclesiology can be seen to have been influential in the

Church of England and wider Anglican Communion in more recent centuries.

Second, there is the common practice applied by legislators to give to those given
power by their legislation discretion in the exercise of that power. This is not limited to
the Church in English law. Such discretion, whilst not contra legem, does potentially
lead to a lack of clarity or even of fairness in the law where discretion is used to the
benefit of some but not of others. The use of discretionary power may be subject to an
appeal process specified in the empowering legislation and review by the court may
also be available in situations where the use of a discretionary power provokes

complaint.

Third, and related to the first category, there are examples of individual bishops and
others claiming a right of dispensation, economy or discretion by virtue of their office
and/or by appeal to higher laws, or to legal or theological principles. These claims have
not gone unchallenged and include the appeal of bishops to jus liturgicum and to an
ancient right as administrators of discipline to administer that discipline with mercy.
This claim that has been described as the ‘divine right of bishops’ has similarities with
claims of the monarch to inherent powers, claims which have also been made by those

exercising powers on the monarch’s behalf.’

? E.g. Her Majesty’s Revenue and Customs.



Finally, there are examples of legislative bodies laying aside the requirements of law or
theological principle in certain circumstances. It will be shown that on one level of
understanding, the fact that the relaxation or exemption from the law is by means of
legislation indicates that this relaxation or exemption forms part of the law and is not
necessarily therefore a dispensation from it. However, there are examples, particularly
in the management of relations between Anglican and other churches, where
legislatures have re-affirmed the importance of a law or regulation that they
temporarily set aside. Such examples have many of the characteristics of dispensation

or economy. Appeal is made, once again, to higher principles.

Review of Literature on Dispensation and Economy
Two books on dispensation were published in the middle of the twentieth century from

within the Church of England. The first, in 1935 was Dispensations by William J
Sparrow-Simpson. Sparrow-Simpson was a theologian rather than a lawyer and this
work is a survey, with commentary, on the history of dispensations before the
Reformation and in the Church of England. Sparrow-Simpson’s work was prompted by
a request from the Church Union and is unashamedly written from an anglo-catholic
perspective. Dispensation in Theory and Practice published in 1944 is the report, with
supporting material, of the Archbishop’s Commission on Dispensations, chaired by
Edwin James Palmer, formerly Bishop of Bombay. This commission met through the
Second World War and its work was hampered by the war (causing considerable
difficulties in getting members to meetings)'® and by lack of funding. The Commission
considered dispensations from all sides and published a report, which recommended
that a system of dispensations should be introduced to the churches of the Anglican
Communion. This was never taken up. One member of the Commission, Robert
Mortimer, later Bishop of Exeter, acted as secretary to the commission and wrote an
historical introduction to the report that is more balanced than the aforementioned work
of Sparrow-Simpson (who was also a member of the commission but who dissented

from its conclusions). Palmer and Mortimer were the principal drafters of the report.

19 See the dissenting addendum to the Report by Bishop Kirk of Oxford, Palmer Report, 167 and
correspondence between Palmer and Canon Wilfred Knox, LPL MS 2994,



The Palmer Commission received a long paper from Prof Hamilcar Alivisatos on the
subject of economy. Economy had become a familiar concept in the Church of England
in the 1920s. The Palmer Commission did not, however, explore other, contradictory
theories of economy to that put forward by Alivisatos. This is unfortunate, particularly
as considerable attention and scholarship had been expended on the subject in the early
1920s and published in the periodical The Christian East, principally by Canon John

Douglas, but also by others (including Sparrow-Simpson).

Significant analysis of dispensations in the modern Roman Catholic Church has been
published since the promulgation of the Code of Canon Law in 1983. Little, if anything
has been written on the dispensations contained within the law governing the Church of

England since the publication of the Palmer Report.

Literature on economy that is available in English is fairly scarce. The flurry of work
on the subject in the 1920s was prompted by the warming of relations between some
Anglican and Orthodox Christians and set against the backdrop of the political
upheavals in Turkey at the time. Some attention had been paid to economy by the
tractarians of the mid nineteenth century, particularly William Palmer of Magdalen
College, Oxford."! Much of this body of work is taken up with the quest to have the
Holy Orders of Anglican Churches recognised as valid by the Orthodox Churches.
Reference will be made to the work of Fr John Erickson of the Orthodox Church of
America, who has written a number of articles on the subject in more recent times, as
well as to a major critical article by Francis J Thompson. The prime source for
authority on any subject to do with the Orthodox church remains the Canons of the

Councils of the early church and the works of the Church Fathers.

The Structure of the Thesis
The present work sets out to explore whether and how the Church of England has

developed a system of dispensation and/or economy. The first part will set out the
historical background of the development of systems of dispensation and economy in

the early church and the development of dispensation in the Western church up to the

" Who must be distinguished from another William Palmer of Worcester College, who was active at the
same time and from Edwin James Palmer, who chaired the Archbishop’s Commission on Dispensation
in the twentieth century.



Reformation. There will then be an exploration and analysis of the way in which the
concepts have developed in the Orthodox and Roman Catholic Churches up to the

present day.

This will then be contrasted in the second part in an exploration of the reforms of the
law of dispensation in England in the sixteenth century, with particular reference to the
development of the powers of the crown, archbishops and bishops under the terms of

the Ecclesiastical Licences Act 1533.

The third, shorter, part points out and analyses numerous examples of similar powers

that exist in non-ecclesiastical spheres of English law.

Finally, the thesis that there is a developed (though difficult to define) practice of
dispensation and economy discernable in the law governing the Church of England is
demonstrated by means of a number of case studies from the seventeenth century to the
present day and covering such areas as clergy discipline, liturgical law and ecumenical
relations. In each case those in authority in the Church (at whatever level) are faced
with a situation in which the greater mission and purpose of the church is potentially
threatened or compromised by the strict application of the rigour of the law.
Consequently in each case a method is found whereby the strict application of the law
can be avoided or temporarily or permanently set aside in order to remove the problem
and allow the Church to set about achieving the higher aim or purpose. In each case
the law applicable at the time and in the situation will be explored and set out. The
problem will be presented and the action of the executive officer (normally a bishop or
bishops) or of the synodical or other body will be described and analysed. In each case
it will be shown that the law was in some sense broken or set aside, often with judicial
protection. Analysis of the characteristics of the executive or synodical action will
show that sometimes these actions bear the hallmarks of western dispensation,

sometimes of eastern economy and in other cases of something altogether different.



PART I - DISPENSATION AND ECONOMY - DEVELOPMENT IN
THE WESTERN AND EASTERN CHURCHES

Chapter 1 - The Development of Dispensation and Economy in the
Early Church

Unlike dispensation, economy, from the Greek term oikonomia, is not known in the
statute law or canons of the Church of England. In the report of the Archbishop’s
Commission on Dispensation (the Palmer Report) an instant link is made between the
eastern concept of economy and the western canonical concept of dispensation.
‘Dispensation is the English form of the Latin word dispensatio, which is the usual
translation, in the Latin New Testament, of the Greek word oikonomia.”'* Whilst there
are similarities in the Eastern use of economy as a ‘suspension of the strict enforcement
of Canon Law in cases of urgent need’'® and the Western concept of dispensation as

514

‘the relaxation of a merely ecclesiastical law in a particular case’ " the two have been

applied very differently in the Eastern and Western churches over the centuries.

The word economy (oikonomia) itself has at its root oikos, meaning house. It finds use
in the areas of household management, the government and administration of a town or
in the arrangement of material for a certain purpose.'> A survey of instances of the use
of the words oikonomia, oikonomos and oikonomeo in the New Testament shows that
the Vulgate does usually, but not universally, translate this using dispensatio and
related words. A variety of different terms are used in English, chiefly among them
‘steward’ but also ‘manager’ and other related words.'® Oikonomia and its related
words are also used in the New Testament to describe the discharging of a trust,'” the
administration of the grace of God,'® a commission given by God to his servant'® and

the title oikonomos is even ascribed to Erastus, whose position in society seems to have

'2 Palmer Report, 63.

3 Alivisatos, Hamilcar S, ‘Economy’ from the Orthodox Point of View’, in Palmer Report, 30.

' CIC c85. :

5 Palmer Report, 30-31.

'6 E.g. the story of the ujust steward in Luke 16. 1ff. The steward is rendered oikonomos in Greek and
vilicus in the latin of the Vulgate. A key phrase is he oikonomia tou mysteriou in Ephesians 3.9,
translated in the Vulgate as dispensatio sacramenti and usually in English as administration of the
mystery [of God].

'71 Corinthians 9. 17, 1 Corinthians 4, 1-2, Titus 1. 7, Galatians 4. 2.

'8 Ephesians 3. 2.

' The writer of the Letter to the Colossians (ascribed to St Paul) describes himself as a servant ‘by the
commission [oikonomia] God gave me’ Colossians 1. 25.



been the director of public works in a city.’ The view of John Erickson is that ‘In
virtually all great constitutional crises of the Byzantine empire ..... oikonomia figures

21 Much use of the term in the Eastern churches

prominently in the primary sources.
over the centuries has taken as its basis the apostolic role of the church as steward
(oikonomos) of the mysteries, or sacraments of God. The verb oikonomein seems to

translate most easily as ‘to manage’.

The New Testament contains within it examples of flexibility in the approach of the
primitive Church to the application of norms of behaviour. For instance, St Paul ruled
that it was not unlawful or unwise to eat meat that had previously been sacrificed to
idols. However, in acknowledgment that some of the community in which this practice
had become a dividing issue felt strongly that they should not eat such meat, he
counselled that the meat should not be eaten.”? Additionally, in teaching on marriage in
the primitive church, Jesus is recorded as stating that divorce is not permitted, with the
exception recorded in St Matthew’s gospel in cases where there has been
‘unchastity’.23 Paul introduces what later became established as the ‘Pauline privilege’
in Canon Law in permitting the re-marriage of a newly converted Christian whose
pagan spouse leaves the marriage because of that conversion.”* This is set against a

general prohibition of divorce and remarriage in the primitive church.

The concept of economy, stewardship and management was popular in the writings of
certain influential bishops of the early church. Among these is St Basil, bishop of
Caesarea in Cappadocia, who uses the concept of economy to describe both God® in
his creation and provision for his people and in the work of salvation through Jesus
Christ® but also to describe the Church, as God’s stewards on earth.”” Economy is a

theme in patristic theology, denoting the divine purpose and the action of God in Christ

29 Romans 16. 23 — the Vulgate translates this is arcarius civitatis — treasurer of the City.

2! Erickson, John, ‘Oikonomia in Byzantine Canon Law’ in Pennington, Kenneth and Somerville, Robert
(eds.) Law, Church, and Society: Essays in Honor of Stephen Kuttner, University of Pennsylvania Press
1977. ~

221 Corinthians 8.

> The Greek word porneia is not easy to translate, it is rendered as ‘unchastity’ in the New Revised
Standard Version of the Bible and as ‘fornication’ in the Authorised Version. See Matthew 5. 31-32 and
Matthew 19. 9. For the more restrictive versions of this pericope see Mark 10. 2-12 and Luke 16. 18.

241 Corinthians 7. 15.

2% “The great Steward of the Universe’ Schaff, Philip (ed) Basil, Letters and Selected Works. NPNF 2-08,
112.

26 Basil, Letters and Selected Works, 390.

27 Basil, Letters and Selected Works, 305. See also Luke 16. 1 ff.



and in the Church.?® The primary aim and purpose of God is the salvation of the world
and the Church is entrusted with a share in this work. Thus, economy as understood in
its broadest sense by the early Fathers and the Orthodox Churches of the present day, is

the action of the church in guiding the flock along the road that leads to salvation.”’

It is a significant leap from this broad understanding of economy as the Church’s role
in the work of God to a legal mechanism akin to the highly developed practice of
dispensations in the western Church. However, it is clear that, despite it being very
difficult precisely to define the nature and limits of economy as a legal mechanism, the
term has been used constantly from the time of the early church, to denote a softening

of the strictness of the law.

Francis J Thomson, astutely states that any Orthodox theory of economy °‘is based upon
the theory that the Orthodox church alone is the true Church of God and as such is the
sole steward of Divine Grace.”>* This assertion is of particular significance when
economy is applied or debated with regard to the recognition, or otherwise, of
sacraments celebrated outside the orthodox church. The Church, in orthodox
understanding, retains the New Testament role of ‘steward [oikonomos] of divine
grace.”! As the orthodox church is the only true church it follows that the orthodox
church is the only steward of divine grace. Orthodox ecclesiastical theory and practice
sets great store by antiquity and the literature on the concept of economy in the Eastern
churches is heavily dependent on definitions and examples from the first centuries of
the Church. Consequently, the areas on which the eastern canonical authorities (i.e. the
early Fathers) dwell are those which were important at the time in which they were
writing. In particular, the reconciliation of schismatics and heretics with the catholic or

orthodox Church.

28 Towards the Great Council; Introductory reports of the Interorthodox Commission in preparation Jfor
the next Great and Holy Council of the Orthodox Church, London, 1972, 40. See also ‘Extracts from the
Acts of the Seventh Ecumenical Council’ in The Seven Ecumenical Councils, NPNF 2-14, 541.

2 Towards the Great Council, 43.

** Thomson, Francis J, ‘Economy: An examination of the various theories of economy held within the
Orthodox Church, with special reference to the economical recognition of the validity of non-orthodox
sacraments’, in Journal of Theological Studies NS vol XVI, Pt.2 October 1965 368 at 369-70.

3! Ephesians 3. 9.



Robert Mortimer charts the development of the locus of dispensing authority in his
historical introduction to the Palmer Report. He points out that during the first three
centuries AD the ordinary granter of dispensation or economy was the bishop, the
bishop being the sole administrator of discipline in the church at the time. After the
third century, with the advent of synods and councils, these assemblies began to make
laws for the church and to grant dispensations from the law, taking over from
individual bishops. Bishops were sometimes specifically forbidden by a synod or
council from dispensing in certain matters and sometimes they were given authority to
do so by the same bodies. Bishops acting in synod generally enjoyed greater dispensing

authority than bishops acting singly.>?

Patristic examples of the use of economy or dispensation: Reconciliation of
heretical and schismatic groups

Whilst the greater part of the church was, strictly speaking, undivided up to the great
schism between the Eastern (Orthodox) and Western (Catholic) Churches in 1054,
there were numerous schisms and heretical groups that threatened the unity of the
church.*® Prior to 1054 the church can be described both as catholic and also as
orthodox in its doctrine and practice. From time to time individual schismatics and
heretics or groups of either sought to join or re-join the catholic church. Some of these
groups were divided from the church on major doctrinal grounds (e.g. some Gnostic
sects) but continued to administer sacraments that claimed to be, or could appear to be,
equivalent to the sacraments of the catholic church (e.g. baptism and the ordination of
ministers). Other groups were divided from the church not over questions of the
doctrine of God or the person of Christ, as were Arians or Apollinarians,34 but over the
doctrine and ordering of the church. Those groups that were separated from the
mainstream church on doctrinal grounds are defined as heretics, those who maintain
orthodox theological doctrine but separated themselves on ecclesiological grounds or
rejected the lawful authority of the church are defined as schismatic. Most importantly
for this study are the schismatic groups, prevalent in North Africa beginning in the
third century, known as Novatianists and Donatists. The origin of the Novatianist

schism is in the dispute between Novatian and his followers and the catholic church

32 Palmer Report,1-8.

33 The family of Churches now known as Oriental Orthodox (e.g. the Coptic, Syrian and Ethiopian
Orthodox Churches) were divided from the rest of the Church after 451.

3* Both these groups held heterodox understandings of the nature and person of Christ.
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and, in particular, Pope Cornelius. Novatian disapproved of what he considered lax
treatment of Christians who had not resisted forced conversion or the handing over to
the authorities of sacred texts or objects for destruction during the Decian persecution
of the third century, these Christians became known as ‘traditors’. Novatian was
consecrated as a rival bishop of Rome.** The Donatist Schism also has its basis in the
persecutions levelled against the early Church. The Donatists (named after Donatus,
the second bishop of this schismatic movement) refused to accept the ordination of a
fourth century bishop whose consecrator had been a traditor, during the later,
Diocletian, persecution. The view that the actions of traditors rendered invalid
sacramental acts performed by them was in opposition to the mainstream position.
During the periods of schism the Novatianist and Donatist sects continued to celebrate
and administer the sacraments in a manner similar, if not identical, to the mainstream
church. When people who had been part of the Novatianist churches in North Africa
sought to be reconciled with the catholic church the influential bishop St Cyprian,
bishop of Carthage, ruled that heretics and schismatics returning to the church should
be re-baptized and, if clergy, re-ordained.’® His rigorist position, based on the premise
that outside of the church there can be no sacraments, was condemned by Pope
Stephen®’ and the scene was set for an ongoing battle between those who took a
generous approach to the reception of heretics and schismatics and those who saw them
as equivalent to heathens. The latter took a strict view and the former a more generous
view, lessening the strict application of the law to enable the reconciliation of those
divided from the church, in other words, economy. Thomson states that the Roman
practice of receiving baptized schismatics, who were otherwise doctrinally orthodox,

by laying on of hands, became the standard practice in the Roman empire of the fourth

century.38

During the later, Donatist, schism the precedents of the Novatianist schism came into

play. Councils and synods, principally the Synod of Arles* found against the Donatists

3% "Novatianism" The Concise Oxford Dictionary of the Christian Church. Ed. E. A. Livingstone.
Oxford University Press, 2006. Oxford Reference Online. Oxford University Press. Cambridge
University. 24 September 2007.

<http://www.oxfordreference.com/views/ENTRY .html?subview=Main&entry=t95.e4111>

3 See J Patout Burns Jr. Cyprian the Bishop, Routlege, London, 2002, 9-10.

*” Thomson (1965), 401.

38 Thomson (1965), 401.

* AD 314.
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but the schism remained strong in North Africa, with parallel congregations and
jurisdictions.40 From time to time Donatists, individually or corporately, sought
reconciliation with the mainstream church. The questions arose again, therefore,
whether persons baptized in a schismatic sect, should be baptized afresh on joining the
church and whether Donatist clergy could minister in the catholic church without re-

ordination.

The mainstream church of the fourth and fifth centuries, challenged by the requests of
Donatists for reconciliation, had the rigorism of Cyprian and the moderation of the
Roman church as third century models. It seems that individual bishops took different
approaches and, when faced with large groups of conciliatory Donatists in the early
fifth century a series of Synods at Carthage under St Aurelius, adopted a code of
canons that rejected Cyprian’s rigorist approach.*! Donatists, from that point on, were
received without re-baptism and Donatist clergy without reordination.*” This more
moderate position was built on in Africa by St Augustine, who states ‘the grace of
baptism can be conferred outside the Catholic communion, just as it can be also there

retained.”®

In The Challenge of our Past, John Erickson sketches the history of the use of
economy in the reconciliation of heretics and schismatics, claiming that the rigorism of
Cyprian was superseded by the more moderate approach of the fourth century bishop
St Basil the Great. He summarises the patristic evidence on the recognition of heretical
and schismatic ordination by saying that the practice grew up of not recognising the
orders of those groups whose baptism you do not recognise. Whilst this did not mean
that recognition of baptism brought with it recognition of ordination, in practice ‘as the
fathers’ treatment of the various heresies indicate, one reordains only those whom one

rebaptizes’.**

“O"Donatism" The Concise Oxford Dictionary of the Christian Church. Ed. E. A. Livingstone. Oxford
University Press, 2006. Oxford Reference Online. Oxford University Press. Cambridge University. 24
September 2007

<http://www.oxfordreference.com/views/ENTRY .html?subview=Main&entry=t95.e1752>.

*1 The Canons of the CCXVII Blessed Fathers who assembled at Carthage in Schaff, Philip, (ed) The
Seven Ecumenical Councils, NPNF 2-14, 437 — 510.

“2 Canons Ivii and Ixvii and xcix of the Synod at Carthage 419 in Schaff, Philip (ed) The Seven
Ecumenical Councils, NPNF 2-14, 471 and following. See also Thomson (1965), 412.

** Augustine, On Baptism; Against the Donatists. Book 1.1. In Schaff, Philip (ed) NPNF 1-4, 1890.

* Erickson, John H; The Challenge of our Past, New York, 1991, 121.
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At the beginning of the fourth century, according to Thomson, the eastern practice was
not so different from the moderate western position, in that herectics and schismatics
were received by chrism (anointing with oil) ‘to make baptism fruitful, as opposed to
valid’ and their clergy by the laying on of hands.** Whilst the concept of economy is
used to justify the reconciliation of some heretics and schismatics without re-baptism
or re-ordination it is not always thus. Canon VII of the Second Ecumenical Council,*
for instance, sets out different ways in which different heretics and schismatics are to
be received. Adherents of certain heretical or schismatic groups®’ are received by
anointing with chrism, others who are doctrinally heterodox*® or whose baptism rite

t49

was somehow deficient™ are received by re-baptism. There is no mention of economy

in justification of this action.”

Other examples
Whilst the principal examples examined so far all involve the reconciliation of heretics

and schismatics with the Catholic Church, there are some examples of other areas in
which dispensation or economy were applied in the first millennium of the common
era. Mortimer begins his historical introduction to the Palmer Report with the example
of the contra-canonical translation of Bishop Euphronius to the Archiepiscopal see of
Nicopolis. This was contrary to Canon 15 of Nicea,”' which itself built on the rule that
‘neither bishop, presbyter, nor deacon shall pass from city to city. But they shall be
sent back, should they attempt to do so, to the Churches in which they were
ordained.”** The practice had become common by the time of the Council (325) and
was to become very common again. St Basil wrote to the people of Euphronius’s
former diocese of Colonia in Armenia, that the breaking of this canon shows that ‘good

government [oikonomia] has been shewn by those to whom has been committed the

“> Thomson (1965), 408.

“ The Council of Constantinople, 381.

47 Including Arians, who were doctrinally heterodox and Novatianists, who were not.

“8 E.g. Montanists and others who held a heterodox view of the nature of God.

9 E.g. Euonomians, who are baptised with a single rather than a triple immersion in water.
50 Schaff, Philip (ed.) The Seven Ecumenical Councils, NPNF 2-14, 185.

5! Sparrow-Simpson, W J Dispensations, London 1935, 27.

52 The Seven Ecumenical Councils NPNF2-14, Canon XV of the Council of Nicaea.
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administration of the Church.”>® By 382 St Gregory Nazianzen was able to say that this

rule had been abrogated by custom.**

Erickson points to an interesting case, known as the Tetragamy Affair in which
economy was applied in the case of marriage. The affair surrounded the fourth
marriage of Emperor Leo V1 in the early years of the tenth century. In the canon law in
force at the time it was expected that, once widowed, a person would not marry again.
Second and third marriages led to excommunication, which could be remitted by
penance. In such cases the parties remained both married and communicate. Fourth
marriages, on the other hand, were not allowed to stand and the remission of
excommunication was dependent on separation. Leo’s fourth wife, Zog, had borne him
his only son and he wished to ensure succession. In the end Leo was readmitted to
communion but his marriage was not recognised. The economy in this case was not
used to validate a sacrament which was otherwise invalid, but to ease the conditions of
penance (which would otherwise have been to cast off the fourth wife) to enable the

emperor to return to the church.>

Conclusion
Thus, in the early history of the Church, there was a tension between applying the law

of the church strictly and exercising a leniency or generosity in its application as the
means of bringing about a higher or greater good. The rigorous approach, which
posterity has linked to Cyprian of Carthege is contrasted with the approach based on
economy, whereby in certain circumstances and for particular reasons strict application
of the law may be set aside. In the patristic era many examples of the use of economy
revolved around the reconciliation of those separated from the mainstream church by
heresy or schism and the recognition or not of the sacraments celebrated by heretical or
schismatic groups. In such cases the higher concern of the unity of the church and the
salvation of souls was considered by some (but not all) authorities to be of sufficient

significance to warrant the setting aside of the law.

>3 Basil Ep 227, in NPNF 2 — 08, Basil: Letters and Selected Works. Mortimer’s footnote on p 1 of the
Palmer Report incorrectly cites Ep 237.

3% Schaff, P (ed) The Seven Ecumenical Councils NPNF2-14, Notes on Canon XV of the Council of
Nicaea.

5% Erickson (1977), 228-9.
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Chapter 2 - The Development of Dispensation in the West

As has been noted above, from fairly early in the life of the Church it was possible to
discern differences between east and west. It is a convenient and accurate distinction to
categorise the western, catholic, approach to the relaxation of the strictness of the law
as ‘dispensation’ and the eastern approach as ‘economy’. This chapter explores the
development of dispensation in the west from the time at which it became a method or
mechanism distinct from the economy of the east to the Reformation in the sixteenth

century.

Various commentators have proffered definitions of dispensation. Rhiddian Jones
describes dispensation in the Roman Catholic Church as ‘an exemption from
Ecclesiastical Law, granted in a particular case and issued by one who enjoys executive
power’ and in the Church of England as ‘the power to relax a law in a particular case
where its effect would not be beneficial’.’® The Palmer Report Dispensation in
Practice and Theory considers that, from the thirteenth century onwards, it was agreed
in the western church that ‘a dispensation is a relaxation of the law in a special case’>’
and Sparrow-Simpson, a member of the Palmer Commission, states that ‘by way of a
general idea of the subject it may suffice provisionally to say that Dispensation is a

deliberate setting aside of the law in a particular case’.”®

From this array of similar definitions certain themes emerge. Jones’ use of the term
‘Ecclesiastical Law’ in his definition of dispensations in Roman Catholic Canon Law
points to the Roman Catholic distinction between divine law, from which no
dispensation is possible, and merely ecclesiastical law, which is dispensable in certain
circumstances. The reference to benefit in his definition of dispensation in the Church
of England is important. The experience of the Church from earliest times has been that
‘it is not always wise or even possible to insist on the full severity of the law on every

occasion.”” The benefit of a dispensation will always involve benefit to an individual

%8 Jones, Rhidian, The Canon Law of the Roman Catholic Church and the Church of England, Oxford,
2000, 49.

57 Palmer Report, 66.

58 Sparrow-Simpson (1935), 1.

5% Mortimer, Robert, in Palmer Report, 1.
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or class of persons to whom the dispensation is granted, but it will be shown that the

benefit of the church as a whole is considered in the granting of dispensations.

The early history of dispensation is bound up with that of economy, but after the
schism between the eastern and western churches culminating in the eleventh century
the canonical tradition of the west developed a theory and practice of dispensations that
was more formal and regular than will be seen in the east. The law on dispensations
inherited by the Church of England was that which developed and was codified during
the middle ages in the western (Roman Catholic) Church.

Dispensation and Determination
There is a difference, referred to in the Palmer Report, between a dispensation and a

determination. ‘The latter asserts that a man need not obey the law because the law
does not apply to him in this case. A dispensation says that although the law does apply
to him in this case, nevertheless the man need not obey it.”® The Palmer Report goes
on to distinguish the two by pointing out that a determination may be given, or taken,
by anyone (subject to the determination being overturned by authority) whereas a
dispensation can only be given by someone with authority to dispense. Furthermore,
the report claims that a determination sets a precedent — that the law will similarly not
apply when such a case appears again — whereas a dispensation is given for a particular

case and will not set a precedent.

Dispensation, desuetude and custom
There is also a distinction between dispensation and desuetude similar to the distinction

above. That is, desuetude is where a law becomes a dead letter and is no longer
applied. This could be through the changing of circumstances, whereby the particular
law becomes obsolete, or by implied repeal, whereby other, newer, laws make legal
that which was not legal (or vice versa) without the specific repeal of the old law. A
key component of a dispensation, however, is that the law is not obsolete, is in force
and would be applied but for the grant of the dispensation. Allied to desuetude is

custom contra legem and the question of whether the law can be disapplied or repealed

€ Palmer Report, 70.
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by custom. This is contested. Custom did provide a basis for dispensation, however,
and the Ecclesiastical Licences Act 1533 refers to dispensations customarily granted by
the Archbishop of York or other bishops.®’ Such customary dispensations continue
today in the form of the issuing of Common Licences for marriage without banns. This
is an example of dispensation granted prior to the Reformation, confirmed by the 1533

statute and recognised in subsequent marriage legislation.®>

The Authority to Dispense
As the authority of the Bishop of Rome began to increase so did papal claims to be the

agent of dispensation over and above local bishops and synods.”> However, the
writings of St Ivo of Chartres in the late eleventh and early twelfth centuries, show that
Bishops still enjoyed ‘broad dispensing power’ by virtue of their consecration and
office.** It is possible that Ivo was reacting to the increasing centralisation of power in
the Church brought about by the ‘Gregorian Reforms’ of the same time. Gratian, on the
other hand, writing in the mid-twelfth century and after the Gregorian Reforms
presents central, papal authority to dispense as the norm. Charles Duggan reports that
‘Gratian summed up the papal rights of law-giving and dispensation in asserting that
the prima sedes has the right to lay down laws, but is not itself bound by them. As the

framer of laws, it has the right to dispense from them’®®

Mclntyre distinguishes Ivo and
Gratian when he states that for the former, dispensing power is inherent in the
Episcopal office and for the latter dispensing power is delegated by the Roman
Pontiff.%® This notwithstanding, it is possible to assert that dispensation has, in the
history of the church, been seen as an essentially Episcopal function — dispensations
are granted by bishops (primarily in the west by the Pope) or by bishops acting together

in synods or councils.

It is possible to trace the beginnings of a link in early centuries between the power to

make law or to legislate and the power to dispense from that law. A body or person

'S 15.

62 ¢ g Marriage Act 1949 s16. See also Pearce, Augur, ‘The Roles of the Vicar-General and Surrogate in
the granting of marriage licences’, (1990) 2 Ecc LJ 28.

6 Mortimer in the Palmer Report, 1 — 8.

6 MclIntyre in Beal, Coriden, Green New Commentary on the Code of Canon Law 2000, 126-7.

% Duggan, Charles, Equity and Compassion in Papal Marriage Decretals to England in Decretals and
the Creation of “New Law” in the Twelfth Century, Aldershot, 1998, part IX, 59-87 at 60.

% McIntyre (2000), 127.
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who had made the law had the power to dispense from the observance of that law. An
inferior authority could not dispense from observance of laws made by a higher
authority unless they were empowered to do so by that authority.®’ Thus, as the Popes
became, over time, the supreme legislator in the western church, so the Popes became

the central locus of dispensing authority.

The codification of the law on dispensations
Dispensation and economy were part of the written and codified law governing the

church from earliest times. Early canons promulgated by councils and synods contain
provision for the relaxation of, for instance, the strict requirements for reconciliation
with the church after lapse through heresy or schism, as explored and explained above.
St Augustine points to the existence of local customs, which differ from place to
place.®® The eleventh century saw the publication of the Decretum of Ivo of Chartres (c
1090), which contained the first major systematic treatment of the subject after the
great schism. The definitions laid down by Ivo formed the basis of the work of Gratian

and other later canonists.

Ivo writes:

Some laws are changeable, some are not. Unchangeable laws are those which
are sanctioned by eternal law, the observance of which assures salvation....such
as “Thou shalt love the lord thy God”. Changeable laws are those which are not
sanctioned by eternal law, but which have been invented by the wisdom of the
elders, not for the procuring of salvation but for its preservation. Unchangeable
laws are directed against vices: they lay down the minimum necessary to
salvation. Changeable laws do not prohibit things bad in themselves, but are
aids and precautions. And so ecclesiastical law should be interpreted charitably
provided that nothing is done contrary to the Gospel and the Apostles .... In
those matters on the observance of which salvation depends, no dispensation is
possible: such prohibitions or precepts are to be kept absolutely, as being
sanctioned by eternal law. But rules made for disciplinary purposes can on
occasion be dispensed, for a just cause.®’

Gratian, following distinctions first laid down by St Isidore of Seville (d. 696), divides
laws into three categories for these purposes: natural (or universal) law (jus naturale),

human-made law common to nearly all people (jus gentium), and law particular to a

57 Sparrow-Simpson (1935),18-19.
%8 Palmer Report, 8.
% Quoted by Mortimer, Palmer Report, 9, with no reference.
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specific people or state (jus civile). Mortimer points to a link between Isidore’s
threefold division and that of the sixth century Roman jurist Ulpian.” There is a clear
hierarchy implied in this distinction and Gratian asserts that no dispensation from
natural law is possible ‘except perhaps when one is compelled to choose between two
evils.””! However, he qualifies this somewhat with the assertion that one must not

. . . . . . 72
commit a crime in order that someone else will not commit a greater crime.

Cases in which dispensations were granted
As has been shown, in theory at least, certain laws were not dispensable. Mortimer

considers that laws contained in scripture, in the canons of the Apostles and the first
four general councils of the Church were generally accepted to have been
indispensable. However, he concedes that certain Popes can be seen to have
transgressed this and granted dispensations from what was considered the ‘natural’ or
universally applicable law” and Gratian keeps open the possibility of a dispensation
from natural law if it is the lesser of two evils. The later medieval canonist Hostiensis
states that the Pope ‘can dispense in anything provided that it is not against the faith

and that it will not clearly give rise to mortal sin.””*

It has been noted above that in the early church regulations were, on more than one
occasion, relaxed when the lapsed wished to return to the communion of the Church. It
is probably not a coincidence that as the volume of laws and the regulation of
behaviour in the church increased, dispensations from the rigour of the law also
increased. As the church became a more complex entity with more complex structures,

so cases in which dispensation was necessary increased.

Dispensations most often affected individuals. They were frequently granted in the
general area of sacramental law and, in particular (and this is important) either to
enable a person to have or to continue to have access to the sacraments where

something would otherwise prevent them from so doing.

0 Palmer Report, 10.

! Gratian Decretum D13 pt 1, 1993 translation, 48.
2 Gratian, D 14. C 1.

7 Gratian 12-15.

™ Qutoed in Palmer Report, 16.
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Whilst dispensations were most usually granted to individuals, questions have arisen as
to whether they may have been granted for a wholly private good or whether
dispensation may only have been granted for the general advantage of the Church. The
Palmer Report points to a shift in practice in the Church from the time of Cyprian,
when private good or advantage were not sufficient causes for the granting of a
dispensation to the time of Gratian, who, following the earlier writer Alger of Liege (d.
1128) asserts that a private good is sufficient cause.”> However, it can be argued that
the wellbeing of an individual was in itself beneficial to the whole church, particularly
where the dispensation resulted in the furthering of the ends of justice. The Palmer
Report states that ‘the private good of the individual does indirectly promote the
common good. In this way it came to be recognized, in practice, that a private good, if
it did not actively conflict with the good of the whole, is a sufficient reason for granting

a dispensation.’”®

Dispensations concerning clergy and religious
The examples of dispensation or economy being granted with reference to the

translation of bishops from one see to another were noted above. In addition to these
early examples, Sparrow-Simpson gives other, medieval, examples of dispensations
granted to clergy. He includes dispensation from the requirement to reside in one’s
parish or diocese, dispensations allowing religious to live outside the cloister (heavily
opposed by St Bernard of Clairvaux) and dispensations given to lay people, abbeys and
churches to hold the revenues of a vacant see in commendam.”” In another chapter he
explores dispensations from vows, particularly monastic vows (which at least by the
eleventh century, had been reserved to Rome) but also vows taken by lay people who,
if they were unable to fulfil the vow could seek to have the vow dispensed or
commuted.” To this list Mortimer adds examples of dispensations granted to allow the

ordination of one who had been twice married,” was below canonical age or’® was of

"> Palmer Report, 8,11, 92-94.

6 Palmer Report, 93.

77 Sparrow-Simpson (1935), 28-9.

78 Sparrow-Simpson (1935) 31-8. St Edward the Confessor vowed to make a pilgrimage to Rome but
was unable to leave England ungoverned. His vow was commuted by Pope Leo IX on the understanding
that he would found a monastery — Westminster Abbey.

" Palmer Report, 13.

8 palmer Report, 20.
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illegitimate birth.®' He also lists dispensations granted by Popes Innocent IV and John
XXI1I to allow those not in major orders to hold benefices and for benefices to be held

in plurality.®

Dispensations concerning marriage and divorce
During the middle ages rules concerning marriage and divorce multiplied, in particular

concerning who was able to marry whom. This led Joseph Jackson to state that ‘the
formation of an unimpeachable marriage [was] something of a matter of chance.’® The
most difficult impediment was in prohibited degrees of kindred or consanguinity
(blood relations) and affinity (relations by marriage). The calculation of degrees of
consanguinity is confusing, with two systems of calculation in operation at the same
time, one used by common and canon lawyers and another by civil lawyers. Thus, first
cousins are related in the second degree according to the former system and in the
fourth degree according to the latter. This makes interpretation of various rules on the
subject difficult. Constitution 50 of the Fourth Lateran Council, 1215, perpetually
limited the prohibited degrees to the fourth degree of consanguinity, calculated
according to the canonical system; that is it outlawed marriage between men and
women as closely related as third cousins.* Prior to this, marriages within the sixth or
seventh degree had been prohibited.®> The Lateran Council, in relaxing the law, stated
that ‘It should not be judged reprehensible if human decrees are sometimes changed
according to changing circumstances, especially when urgent necessity or evident

advantage demands it.”%

Even the relaxed provision caused difficulty, noted especially
in dynastic marriages but probably just as problematic in normal small communities in
the middle ages. Therefore, dispensations were granted to enable marriages within the
prohibited degrees, though never in the first degree (i.e. between brother and sisters)
and rarely in the second.’’ Leviticus chapter 18 (on which the table of kindred and

affinity in the BCP is based) does not prohibit marriage in the second degree (i.e.

8 Palmer Report, 19.

82 Palmer Report,19. )

8 Jackson, Joseph The Formation and Annulment of Marriage 2™ Edn. London 1969, 20.

8 ‘Moreover the prohibition against marriage shall not in future go beyond the fourth degree of
consanguinity and of affinity, since the prohibition cannot now generally be observed to further degrees
without grave harm.” Tanner, Norman P, Decrees of the Ecumenical Councils, London, vol II, 1990,
257.

% Jackson (1969), 20.

8 Constitution 50, Lateran Council 1215.

87 Sparrow-Simpson (1935), 73-4.
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