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Sark, the Supreme Court and the Status of the Channel 1slands. Or Barclay Bites Back
Phillip Johnson
Introduction

Sarkis in the process of a revoluti@sit triesto makeit laws compliant with the European
Convention of Human RightsThis began with the Reform (Sark) Law 2008 which was
challengedoy the Barclay brothers before the English courts culminatiregheamg before

the UK Supreme Couiih Barclay, R (On the Application of) v SecretafyState for Justicé

Along the way, the English Court of Appeal held that the dual role of the Sehasctha

Chief Judge on the island and the Presiddrihe Chief Pleas was incompatible with the
Convention (the point was not appeatedhe Supreme Court). This led the enactment of

the Reform (Sark) (Amendment) (No.2) Law 2010 (the 2010 Reform law) and once more the

Barclay brothers challengédagainst human rights standards.

The Administrative Couftheld that the 2010 Reform law was still incompatible with the
Convention. The case was 'leapfrog' app€aledthe UK Supreme Courin Barclay, R (On

the Application of) v Secretary of State for Justishere the substantive issue of compliance
with the Convention was not considered, rather the court concentrated on whether the English
courts had jurisdictioto quashan Orderin Council granting Royal Assetd a Guernsey Law
enactedy the States of Deliberation; aifdhey did, whetheit was appropriatéo exercisat

in this case.

1[2009] UKSC9, [2010]AC 464.

2 Barclay, R (on the application of) v SecretafyState for Justic§2013] EWHC 1183 (Admin), [2014] 1 WLR
415

3 Administrationof Justice Act 1969, $2to 15.

4[2014] UKSC54,[2015] 1AC 276
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This discussion will not consider the merits of the arguments regarding the 2010 Reform laws
compatibility with human rights, but rathiémwill consider the implications of tHéK Supreme

Court decisiorin three respect’.First, its opinion that Parliament has the powetegislate

in the Channel Islands; secondly, the capaaityhich the Secretary of Justice acts when

or she recommends legislatitmthe Privy Council; and thirdly, the implications of tb&
Supreme Court finding th&lK courts had poweto judicially review the grantingf Royal

Assent.
Therole of Parliament
TheUK Supreme Court stated tifat:

The United Kingdom Parliament has powterlegislate for the Islands, but Acts of
Parliament do not extend the Islands automatically, but only by express mention or

necessary implicatian
This was followed later with a potentially more troubling pas<age:

it is the clear responsibility of the United Kingdom governnreniternational lawto
ensure that the Islands company with such international obligations astaghlm.
Just as the United Kingdom Parliament has the constitutional tiglegislate for the

Islands,evenwithout their consent, on suekutters...

While the first parts clearly true and Acts of Parliament do occasionally extend dirtedthe
Islands. The issue of consent remains germane. Indégdcceptedy Insular legislation that

Acts of Parliament camn their face, applyo the Channel Islands with consent. This consent

5 The Jersey Courtt leastat not boundby Supreme Court decisionStateof Qatar 1998 JLR118;Krohn
Gmbh v Varna Shipyard 997 JLR194.However they are very persuasive.

6 Barclay, R (On the Application of) v SecretafyState for Justicf2014] UKSC54,[2015] 1AC 276, [12].
7 Barclay, R (On the Application of) v SecretafyState for Justicf2014] UKSC54,[2015] 1AC 276, [48].
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was traditionally signaleldy way of the Act of Parliament being registelgdhe Royal Court

of each Bailiwick. The legislatiom questionin Barclay, the Human Rights (Bailiwick of
Guernsey) Law 2000, statatsection 17 that the primary legislation for the Bailiwick includes
that“Acts of Parliament Act which applies extends directlyo Guernsey”.® Accordingly, the
application of United Kingdom legislatioio Jerseyor Guernsey with their consent is not

contentious.

However, Parliament legislating without Insular consenfar from accepted within the
Channel Islands. The Supreme Court, however, apped@ve accepted without demur the
Kilborandon Commissictview of the mattefTo summarise, the Commission reported tht
the witnesses” accepted that Parliament has the powéegislate for the Islands ama some
instances without thésland’s consent, but did not deo by reasonsof a constitutional
conventiont® The Commission went oto find, based oran extractin Madzimbamuto v
Larder-Burke!! that adherencéo a Convention does not negate the poteelegislate.So

Parliament’s powerto legislate remains.

From this basic principle, the Supreme Court wentoosay thatasthe United Kingdom has
responsibility for the Channel Islands international law,it must be ableo put that
responsibility into effecby Parliament legislating for the Islatdsand accordingly the United

Kingdom executive must have powerdecide whether Insular legislatiencompliant!® Here

8 And Jersey Law says the same Human Rights (Jerseyp0@@art1.

9 Reportof the Royal Commissioan the Constitutiorl 9691973 (1973) (Cmndb460)(‘Kilbrandon®), [1469].

0 Kilbrandon, [1469].

1111969] 1AC 645,722-3; the finding that th&JK Parliament originally had powéw legislatein relationto
Southern Rhodesia does not aplyhe Channel Islandssits origins were annexation and a view that when
territory is annexedy the United Kingdom the authoritf the UK Parliament extends it asto the United
Kingdom itself (see 722). The Channel Islands were never adri@khough they have been liberated from the
French and the Germairstheir history thids clearly not the same thingjoit does not follow.

12 Barclay, R (On the Application of) v SecretafyState for Justicf2014] UKSC54,[2015] 1AC 276, [48];
adopting Klbrandon, [48].

B Barclay, R (On the Application of) v SecretafyState for Justic2014] UKSC54,[2015] 1AC 276,[48].
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the court adopted Kilbrandon's reasoning that unless Parliament could legislali¢, wioaild

have the responsibility international law, but no powew putit into effect'*

However, this proposition ignores a fundamental princifplés possible for Parliamertb
legislatein contravention of international law asd put the United Kingdonn breach ofts
international obligations. While thisunlikely andit is presumed that legislation does not have
this intended purpose, the Crow@anenteraninternational obligation on behalf of the United
Kingdom which Parliament subsequently undermifds.the Crowrn® cannot command a
majority in Parliament (in both Houses) then the legislatsiputting the United Kingdorm
breach ofits international obligations; and ultimately tbK should renounce that obligation
or face the consequences of non-compliance.i$lisceptedsit is the necessary outcorné
Parliamentary Sovereignty. Anddoes happen - the current refuelift the blanket ban on

prisoners votings a prime example of Parliament exercising this right.

If Parliament can legislate for the Channel Islands (against the Island's wzhs&) make

the United Kingdom compliant with international law conversely themo reason whyt

cannot legislate for the Islandsasto put the United Kingdornm breachof international law.

For example, Parliament could legislabeput the Islandsn breach of international human
rights obligations - arbitrary detention of 'undesirable’ persons say - and the Islands could not

nothingto preventt or, accordingo the Supreme Court, disregatd

However, in principle, theris no reason why the same approach could not be adopted for the

Channel Islandasit is for the United Kingdonm respect of most (maybe not all) international

1 Kilbrandon, [1433]

151t canchange its mindsit were: sed?ost Office v Estuary Rad[t968] 2QB 740at 757, per Diplock.J
(albeit the citation refer® the Crown and not Parliament changing its mind).

16 Assuming the Crown, thig the British Government, are seeking compliance with the international
obligation.

17 For a discussionf the background see HousECommons Library Paper (SN/PC/0176R}isoners’ voting
rights (20050 May 2015).
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obligations.If the Insular authorities do not remedy their non-compliance with international
law then théJK could renounce the extension of the obligatetine relevant island or require

the Islando compensaté for any financial loss.

Furthermore, the Supreme Court did not consider the implications under Article 3 of the First
Protocolto the European Convention of Human Rights (rigHtee elections)in Matthews v
United Kingdon® the European Court of Human Rights considered whéties compatible

with the Conventionto exclude Gibraltar residents from voting European Parliament

elections. The court stated:

The Court must ensure thégffective political democracy” is properly servedn the
territories to which the Convention applies, ammdthis contextit must have regard not
solelyto the strictly legislative powers which a body has, but tigbat body's rolen

the overall legislative proces
The court continued:

Even when due allowantemade for the fact that Gibraltas excluded from certain
areas of Community activity, there remain significant areas where Community activity
has a direct impacin Gibraltar... such as road safety, uinfaontract terms and air
pollution by emissions from motor vehicles andall measuredn relation to the
completion of the internal market. The Court thus finds that the European Parliament
is sufficiently involvedn the specific legislative processes leadioghe passage of
legislation... ands sufficiently involvedn the general democratic supervision of the
activities of the European Communityy constitute part of the“legisliature” of

Gibraltar for the purposes of Article 3 of Protocol No. 1.

18 (1999)28 E.H.R.R. 361 (App 24833/94).
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As Sir Jeffrey Jowell has stafédParliamen(a legislature for which Islanders have no right
elect members) legislating for the Islands - ewea limited capacity - could breach Article 3
of the First Protocol. Thus, theiganinteresting paradox introducég the Supreme Court. If
the UK Parliament legislateso make Insular law compliant with the UK's international
obligationsit is itself (potentially) breaching another of the UK's international obligations
(Article 3 of the First Protocol)t is damnedf it does and damneflit doesn't. iemargin of
appreciation grantetd Contracting Partie® the European Convention of Human Rights may
permit alimited legislate power for thelK Parliamenin respect of the Channel Islands - for
example where the Insular authorities reki® give effectto fundamental rights. But is
difficult to seeit retaining a full power whilst remaining complaint with Article 3 of the First

Protocol.
Registration

An additional issue arises over thet of registration of legislatioby the respective Royal
Courts. DoesnAct of Parliamenheedto be registeretdy the Royal Court befori¢ has effect
(andif not registered doeshaveno legal effectin the respective Bailiwick)f registrations
required then a way of displaying consent exlatsether wordss registration a final legislative
actor merelyanadministrative act® registrations alegislative acthenanenactmenis not
valid without registration occurring.Justasan Act of Parliament would not be valid without
Royal Assenasit is a legislativeact(evenif now a constitutional formalitygoanunregistered
law would not be valid without registratiorConverselyjf it were merelyan administrative

actthen the legislatiors “complete” before registration argb fully valid.

19 Jeffrey JowelQC “The UK's power over Jersey's domestftairs” in A Celebrationof Autonomy 1204-2004
(Ed P. Bailhache).
201n the same wayanAct of Parliament (oanInsular Law) requires Royal Asseaa necessary step.
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Historically?! the statusof registration has been far from cléait is a requirement which
appliesto all legislation and not just that coming from the United Kingdom. Tdilsastasa

starting pointjf either of the Royal Courtanrefuseto registeran Act of Parliament they can
also refusdo register a law, Ordinance, regulation or orderJergy at least the States of
Jersey Law 2005, art 3lcomplicates matteri$ requires the States of Jerdeygive assent
beforean Act of Parliamentcan be registeredAs it was explainedn In the Matter of the

Terrorist Assets Freezing Case

The effect of Article 31 of the 2005 Lethat, as a matter of Jersey law, the approval
of the States necessary before an Act of the Westminster Parliamerteragistered

by the Royal Court®

Evenif registration was merelgn administrativeact before the enactment of article?3the
enactment of article 31 suggests strongly ithlads become a legislatiaet— even though this
issue was expressly left opepthe cour’ Whileit could be argued that the Monarch and the
Privy Councif® gave Assento the 2005 Law ando has consentetb limiting (any) direct
legislative power Parliament had over Jersey, this ignores Parliamentary Soveideignty.

purelyUK context the executive could not limit Parliaments legislative powemhy canit

21 In JerseyEx p Bristow(1960)35 PC 115stated that registration was not required for validity; expressly
disapprovedn theTerrorist Asset Freezing Ca$2011] JRC47,2011 JLR117.

22|n Guernsey the Royal Court could legislate ut@i#8(see Reform (Guernsey) LaM@48)andsotheactof
registration could have been a legislativedministrative act before that date; the Jersey Royal Courts
legislative powers ended much earlier (with the Cafder71), but even then the Jurats and Bailiff were qfart
the legislaturend sothe division was not clear.

23 The provisioris somewhat confusinig relationto Acts of Parliamentlt refersto consento a“draft Act of

the Parliament” (art 31(1)(a))No such thing existdt is either a Billor an Act of ParliamentlIf the ruleis to
applyto a Bill, which one? The one pasdegboth Houses (in which case, the motionthe States may nedal
be quick a Royal Assent care given the same day)r anearly Bill (in which case, the text might change and
sotheState’s vote mightbe considered meaningless).

2412011] JRCA7,JLR117.

25|n the Matterof the Terrorist Assets Freezing C42011]JRC47,2011JLR117,[12].

26 Although, when enactdtiwas article30it was renumbered subsequently.

27|n the Matterof the Terrorist Assets Freezing C42011]JRC47,2011JLR117,[17].

28 IncludingUK Ministers.
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dosoin Jersey? Onlyf Parliament's power was not supreme (over the Privy Council) before
the 2005 law couldt be limitedby that law; butf it was supremé could only be limitedy

itself 2°

Further,it is importantto emphasis one of thRailiff’s phrase$as a matter of Jerselgw”.
Thus,it may well be thaasa matter ofJK law anAct of Parliament extende Jersey without
registration, anén UK court maybe obligedto find thatit doesso extend. But this does not

mean a Jersey court hasfollow suit.

These issues do not resolve the question of whether Parlieamegislate without the Island's
consentsevery Channel Island lawyer knows this issue remains a contentious one. However,
it is suggested that thelp cast doubt on the Kilbrand@vmmission’s view of the issu& and

the Supreme Court's acceptance of that position.

Two hats

The Supreme Court also considered whether the Crown could be "aetiight of" Guernsey, rather

“in right of” the United Kingdoni! Put simply, when the Secretary of State for Justice advises Her
Majestyto give Royal Asseris he or she advising on behalf of Guernsey, the United Kingdom or both?
The advocateto the Court, including Michael BelofpC (a judge of the Guernsey Court of Appeal)

argued:

that theappellants were advising Her Majesty bathright of the Bailiwickof Guernsey and

of Sark andn right of the United Kingdom. They were advising her upon the final stage of the

2% As happened with the Parliament Ad811-49: seeR (on the applicationf Countryside Alliance and others
andothers) \Her Majesty's Attorney Generf2007] UKHL 52, [2008]AC 719

30 While it mightbe possibleto sayit was wrongatthe time the Kilbrandon Commission reported, the
Commission could hardly have found otherwise when all the witsesad otherwise.

31 Barclay, R (On the Application of) v SecretafyState for Justicf2014] UKSC54,[2015] 1AC 276at[51-
57].
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Island's legislative process. But they were d@iobecause of the United Kingdom's continuing

responsibility for the international relations of the Bailiwik.
The issue was therefore not fully considered and the court concluded:

They were politically accountabte the United Kingdom Parliament for that advice. | see no

reasonto doubt that they were legally accountatiehe courts of the United Kingddin

As the parties did not contest that the Crown was adtingght of Guernsey, the question was
considered almo$h a conclusionary way. While a full exploration of this quasis not within scope

of this discussion a few points can be made.

In Barclay?** andin the earlieBancoult (No 2§ reference was made a John FinnipaperCommon
Law Constraints: Whose Common Good Coufite/herehe criticised the earlier House @frds’s
decisionin Quark Fishing” and suggested that a Ministafrthe Crown actingsthe mouthpiece and
medium of the Sovereign was the Supreme Court piit “to stand the constitutional theory of
responsible government @s head.” asHer Majesty acts only on the advioka government minister

whois responsibleo a legislature.

While Finisis clearly right, a Minister cannot aasthe mouthpiece of the Sovereign herddi.does
not address whether that Minister can adws@ Privy Counsellor alone (and nas both a Privy
Counsellor andJK Minister). Put another waganthe sovereigre advisedto make legislatiorby
someone other thandK Minister? Can a Privy Counsellor have a dual mandats@pdt asiddJK

interests and purelctasa Privy Counsellor for the Channel Islands?

32 Barclay, R (On the Application of) v SecretafyState for Justic§2014] UKSC54, [2015] 1AC 276at[57].
3 Barclay, R (On the Application of) v SecretafyState for Justic§2014] UKSC54, [2015] 1AC 276at[57].
34 Barclay, R (On the Application of) v SecretafyState for Justicf2014] UKSC54, [2015] 1AC 276at[52].
35R (On the Applicationf Bancoult) v Secretaryf State for Foreign Affairf2008] UKHL 61,[2009] 1AC
453at[39,40and 48].

36 Universityof Oxford Facultyof Law Legal Studies Research Paper Series, Working Rap&0/2008

37 R (Quark Fishing) v Secretanf State for Foreign Affairf205] UKHL 57, [2006] 1AC 529.
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Both Finis® and the Supreme Cotfrtreferto Halsbury's Laws?

The United Kingdom and its dependent territories within Her Majesty'snitome form one
realm having one undivided Crown. This general principleot inconsistent with the further
principle that on the grant of a representative legislature, and perhapsasyiemm the setting

up of courts, a legislative council and other such structwfegovernment, Her Majesty's
governmentn a colonyis to beregarded as distinct from Her Majesty's governmenthe
United Kingdom.To the extent that a dependency has responsible government, the Crown's
representativén the dependency acts on the advice of local ministers respotsthie local
legislature, butin respectof any British overseas territory or other dependency of the United
Kingdom, act®f Her Majesty herself are performed only on the advice of the United Kingdom

government

Takenat face value the determination of upon whose adsicgvento the Privy Councils basedn
having responsible governmefo canthe advice be given by someone else other than a Mioister
the United Kingdom?n Jersey therés now a Councilof Ministers (cabinet) whicls drawn from
members of the elected States of Jersey iangsponsibleto it. It therefore has a responsible
governmentn classic Bagehot termi$ Similarly, while Guernsey rejected ministerial government the
adoptionof Policy Councils are more or less the sameoit too has a responsibigvernment. e

other legislatures the Channel Islands are less developed, but still have elected governments. Indee
this has been recognised by the House of Comumsinaow suggests thatk government departments
should not routinely check Channel Island laws for compatibility with internatiamabut accept the
views of insular authoritie®.If the Ministry of Justice adopts Insular advice and becomes little more

than a post box for the Privy Councanit be said thait is the United Kingdom government, rather

38 John FinnigpaperCommon Law Constraints: Whose Common Good Couhiarsity of Oxford Facultyof
Law Legal Studies Research Paper Series, Working Rap20/2008at[17] (he referdo the same passage
the earlier edition).

3% Barclay, R (On the Application of) v SecretafyState for Justicf2014] UKSC54, [52]

40 (51 Ed, Lexisnexis 2009;ommonwealthVol 13 at[717].

41 See generally, Walter Bageh@te English ConstitutiofChapman and Hall 1867).

42 See Housef Commons Justice Committe@own Dependencies: developments since Z0&0th Reporof
Sessior20134) (HC Papers 726), pto 14.

10
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than the Insular government whishresponsible for the Island$?e are notat a stage where tHgK
government acts merelysa post box- the reliance on Insular authority too recent- but if this
practice continuei will becomemuch easierto argue that Secretary of State for Jusisca post box
for the Islanders and Her Majes$yacting on the advice of her responsible governmiartse Channel

Islands.

A sidewind: Judicial review

The Supreme Court mentiorféthe House ofords findingsin Bancoult (No 2¥ where Lord

Hoffmann stated:
The principle of the sovereignty of Parliamentjtasas been developdxy the courts
over the past 350 yearis,founded upon the unique authority Parliament derives from
its representative charactefin exercise of the prerogative lacks this quality; although
it may be legislativén character,it is still an exercise of power by the executive
alone...l see no reason why prerogative legislation should not be subjestiew on
ordinary principles of legality, rationality and procedural improprigtythe same way
as any other executive action

As mentioned abovia relationto Article 3 of the First Protocofsextended Acts of Parliament

are madéy anunrepresentative body (in respect of the Island) does thistageto challenge

for judicial review regarding their application within the Crown Dependeticiaithough

clearly notin the United Kingdom)? Actsn so far asthey relateo Jersey, lack theunique

authority” derived fromits representative character asaifollowing Lord Hoffmann’s logic

they could be reviewed. However, they are atoexecutive action ansoit remains unclear

43 Barclay, R (On the Application of) v SecretafyState for Justic2014] UKSC54 at [45]

4R (On the Applicationf Bancoult) v Secretaryf State for Foreign Affairf2008] UKHL 61,[2009] 1AC
453,[35] with Lord Rodger (at [105]), Lord Carswell ([122)pressly agreeing and Lord Mance ([141]) and
Lord Bingham ([69]) doingoby implication.

4 Where they are extendeg Orderin Council, those Orders shoube subjectto judicial review.

11
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how this mightbe dealt withby the Jersey Courts. This a complicated issue and not one

which anbe fully resolved here but does provide food for thought.

Jurisdiction

The UK Supreme Court concluded theK in its right over a colony or dependency
accountabldo the UK courts?® Before considering the implications of this practice,it is
worth considering the significance ofWK Court determiningt has jurisdiction over the
matter. There was originally a belief amongst scholars that the jurisdiction of és@ooratter
of public international law. Thigs typified by Beale who stated thé&the sovereign cannot
confer legal jurisdiction on his courty his legislature when he ha® such jurisdiction
accordingto the principles of internationahw™*’ it was put similarly by F.A. Manri‘the
international jurisdictiorto adjudicateis... not a separate typs jurisdiction, but merelyan
emanation of the international jurisdictioa legislate”.*® This strict view of how a court

determinests jurisdictionis ancient® and Justice Story statéd1824:

the laws of no nation can justly extend beydsdwn territories, excepso far as
regardsits own citizens. They can have no forgeontrol the sovereignty or rights of

any other nation, within its own jurisdictiGA.

46 Barclay, R (On the Application of) v SecretafyState for Justicf2014] UKSC54 at [37].

47]. Beale“Jurisdiction of a Sovereigrstate” (1922)36 Harvard Law Reviev241,243; althoughhe later
retracted his view suggesting that jurisdiction was purely domestic.

48 . Mann“The Doctrineof Jurisdictionin International Law Revisited After Twentears” (19844I1) 186
Recueilde Cours9, 67.

49U. Huber“De Conflictu Legum diversarurim diverisimperiis” 2 Praaelectriones Juris Civ{®“ Ed Utrecht
1711); translatiomy E. Lorenzerf‘Huber’s de Conflictu Legum” (1919)13 lllinois Law Review875,403.
50The Apollon(1824) 9US (Wheat)362at 370; similar views expresséy R. Waizeneggemer Gerichtsstand
des§23ZPOund Seine Gestzliche Entwicklung (Gottingen 194344 (citedin A. Von MehrenTheory and

12
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Thus,in 1964 F.A. Mann proclaimed thatwould be bad lawo suggest that a State could

proclaim its own jurisdictional extent, because do so would impact on anothe$tate’s

sovereignty’! however when he reviewed the question twenty years later he wassuog>?

By the 1980s courts exercised jurisdiction over disputes taking place abroad where the activity

and the person were not linked with the jurisdicibmdeedjn ReBarcelona Traction, Light

and Power Company (BelgiwnSpain§* before the International Court of Justice, Sir Gerald

Fitzmaurice observed:
It is true that, under present conditions, international law does not impose hard and
fast rules on States delimiting spheres of national jurisdictidout leavego States a
wide discretionin the matter.It does however (a) postulate the existence of limits-
thoughin any given casé may be for the tribunab indicate what these are for the
purposes of that case; and (b) involve for every State an oblig&diaxercise
moderation and restraint a® the extent of the jurisdiction assumed by its courts
cases having a foreign element, aondavoid undue encroachment on a jurisdiction

more properly appertaining to, or more appropriately exercisable by, another State.

Put simply,it is a matter for domestic courts, sudthe UK Supreme Courtp determindts
own jurisdiction®® albeit withlimits it sets itselin mind of the neetio exercise moderation.
Thus,asa matter oUK law, theUK Supreme Court could (in theoayleast) determine that

it had jurisdiction over a claim where a British citizen, who has limddew York most of

Practiceof Adjudicatory Authorityin Private International Law: A Comparative Stuafithe Doctrine and
Practiesof Common and Civil-Lav8ystems” (2002)295Recueilde Cours9, 145).

51 F. Mann“The Doctrineof Jurisdictionin InternationalLaw” (19644) 111Recueilde Cours1, 35.

52 F. Mann“The Doctrineof Jurisdictionin International Law Revisited After Twentears” (19844I1) 186
Recueilde Cours9, 30.

53 This began with th&S Supreme Court decisidn International Shoe v Washingtd326 US 310, (1945).
54 Barcelona Traction, Light and Power Compgf70) ICJ Report8, 105 ([70]).

55 Subjectto EU law, where there has been substantial harmonisation: see faplexamssels | (Recast)
RegulationNo 1215/2015. Th&U regime does not, however, appiypublic law matters.

13
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their life, is involvedin a road traffic accident with her next door neighbSdrhe restrictions
that exist,if any, of this determination are only foumdpublic international law- and the

scope of these are more flexilalgreasonableness becomes the touchstone.

The relationship between Jersey and the United Kingdand the unified legal statuspublic
international law- means that the situationeven less restrained thamight be between the
UK and another sovereign stdtecanbesaid, therefore, thitis a matter ofJK law®® whether
theUK courts can judicially review the activitie$ a Privy Counsellomn relationto decisions

in relationto Jerseyln the same wayt is for theUS Supreme Coutb determine whether the
United States courtsan review decisionsn relationto Jersey. Likewiseit is the Judicial
Committee of the Privy Coundib determine whether the Jersey Courts have jurisdiction over

mattersin the United Kingdom or United States.

The more important question, therefdeenot whether a court states tlitathas jurisdictiorto

hear cases involving activities involving a different jurisdiction but rather whether those rulings
canbe enforced: theourt’s enforcement jurisdictiorit is the ability of a courto give effect

to a judgmenby its own acts whiclis central®® Accordingly, had the Administrative Cotst
ordef® to quash the recommendatiom give Royal Assento the 2010 Reform Law been

upheldby the Supreme Court: what would the courts of the Channel Islands have done?

56 Article 15 of the French Civil Code would actually grant jurisdictibthe person were French.

57 F. Mann“The Doctrineof Jurisdictionin International Law Revisited After Twentjears” (198441l) 186
Recueilde Cours9, 32.

58 Or respectively the lawf England, Scotland and Northern Ireland.

59 F. Mann“The Doctrineof Jurisdictionin International Law Revisited After Twentears” (19844Il) 186
Recueilde Cours9, 34.

60 SeeBarclay, R (on the application of) v SecretafyState for Justic2013] EWHC 1183 (Admin)

14
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In other words, would the (upheld) decision of the Administrative Court be reedgmiSark

and Guernseyf? the Court of the Seneschal and the Royal Court recognise the authdngy
Administrative Courtto quash the 2010 Reform Law then the local authorities are giving
consentto the enforcement of the judgmentand thisis enoughto create enforcement
jurisdiction® In other words, the local laig recognising the authorityf foreign courts (the

English courtsn this casejo determine a matter.

Converselyjf the AdministrativeCourt’s decision were not recogniség the Courtdn the
Bailiwick of Guernsey then asa matteiof local law- the validityof the Royal Assent would
stand and the 2010 Reform Law would stillibdéorce.As the enforcement jurisdiction of any
court depends oan ability to enforceit — there are no meary which theUK Court could

enforceits quashing ordein the Bailiwickif it was notsorecognised.

This extreme position, however, requires some consideration of the practicalities of the matter.
Should the Court of the Seneschal not recognise the Administtaiive’s order (declaring

that the 2010 Reform Law weireforce) and the matter was appeatasiould ultimately reach

the Judicial Committee of the Privy Council. The Privy Council would Haveonsider
whether the order had effect and considering the constitution of the Judicial Conmsnlitee
sameasthat of theUK Supreme Court (albeit may be a different panel of judges) the broken
circle might be completed. The highest judicial authontthe Channel Islands might confirm

that the Administrative Court has jurisdictidnthen would become local law that the English

Courts had enforcement jurisdictionthis respect.

61 F. Mann“The Doctrineof Jurisdictionin International Law Revisited After Twentears” (19844Il) 186
Recueilde Cours9, 37.
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The position would be different the recommendation was orderedbe quashedby the
Administrative Court before Royal Assent was given. The Secretary of State for Justice would
be situatedn England? when the Privy Council meeting was held. Thus, he would clearly
subjecto the enforcement jurisdiction of the English courts and he would be acting improperly
should he put the forward a law for Royal Assent whemas ruled unlawfulo do so.In such

a case, the matter would be one puddliEnglish law.No courtin the Bailiwick of Guernsey

could make something a law whierhas not received Royal Assent. Tisishe case evelh -

asa matter of local law the English courts acting excessive of their jurisdiction.

Conclusion

In Barclay the Supreme Court made a number of significant statements. MVhmight be
possibleto say they arebiter or do not are precedentrelationto Insular law, the purpose of

this short discussiois to point out that even considering the Supréert’s reasoning there
remain a number of live issues which must be resolasdthe Court ignored the
unrepresentative capacity of the United Kingdom Parliament and did not give enough weight

to the existence of representative governnietite Islands.

52 The Privy Councitanmeetin other part®f the United Kingdonaswell — suchasBalmoral- where a
slightly different question might arise but this v ignoredasit doesnot affect the principle.
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